540 . " TZWVEERASOORIYA, J.—Dur;.n'rajah v. Mailvaganam

1957 " Present: Weerasooriya, J., and Sansonli, J.

DURAIRAJAH et al., Appellants, and MAILVAGANAM
. et al., Respondents

S. C. 232— D. C. Jaffna, 141|AL

Vendor and purchaser—Thesavalamai—Husband and wife—Sale of land by them—
Covenant to warrant and defend title—Liability of the wife—Jaffna
Matrimonial Rights and Inheritance Ordinance (Gap. 48), as amended by
Ordinance No. 58 of 1947, ss. 6, 19.

Whore sevoral vendors enter into a covenant to warrant and defend title
to a land convoyed by them, and the title is subsequently questioned by a third
party in an action, it is incumbent on the vendee to give notice to warrant and
defond titlo to each of his vendors whom ho seoks to hold liable under

tho covenant.
Accordingly, where a husband and his wifo governed by the law of
Thesavalamai sell immovable property helonging to the wife, notice to wariant
and defend title must be given to the wife separately if she is to be held liable.
In such a case, notice to the husband cannot, by virtue of section 6 of the
Jaffna Matrimonial Rights and Inheritance Ordinance, be construed as notice

to ths wife as well.

APPEAL from a judgment of the District Court, Jaffna.

C. Renganathan, for the defendants-appellants.
N. Nadarasa, with S. Sharvananda, for the plaintiffs-respondents.
Cur. adv. vult.
Day 16, 1957. WEERASOORIYA, J.—

The plaintiffs-respondents sued the defendants-appellants in this
‘action to recover a sum of Rs. 5,400 as damages sustained by reason of
the failure of the defendants to warrant and defend title to the land des-
cribed in the schedule to the plaint in terms of their covenant in deced P1
of 1953 on which they purported to transfer the land to the plaintiffs
for valuable consideration. After trial judgment and decree were entered
in favour of the plaintiffs in a sum of Rs. 4,950 and costs as against both
defendants and from this judgment and decree the defendants have

appealed.

The 1st defendant is the husband of the 2nd defendant. On deed P3
of 1952 the. 2nd defendant purchased the land in suit from one Iyampillai.
P3 contains a recital that the 2nd defendant stated that the purchase
price of Rs.” 1,500 represented a portion of her dowry money. It is
common ground ‘that the defendants are governed by the law of
Tesawalamai, and although no specific issue was raised on the question
" whether this property is her separate property, the answer to it would
have & bearing on the following twe of the issues on which the casc went
to trial and which are the only issues material to this appeal :

“({4) Was notice to warrant and defend title duly given to the
defendants in case No. 11429 D. C. Jaffna ?
¢5) If not, is the plaintiffs’ action maintainable 2
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At the hearing before us the appeal of the 2nd defendant only was
pressed by Mr. Renganathan. As conceded by him, even if this pro-
perty is tho 2nd defendant’s separate property the 1st defendant would
be liable in damages under his covenant in Pl to warrant and defend
title in view of the answers of the trial Judge to tho two issuecs set out
abovo, the correctness of which answers, in so far as they affect the case
of the 1st defendant, was not canvassed by Mr. Renganathan.

Shortly after the execution of P’1 certain persons as the trustees of the
Vaitheeswaram Temple filod D. C. Jaffna Case No. 11429 against the
plaintiffs for declaration of title to the land in suit and for cjectment and
damages on tho basis that the land was tho property of the temple.
Tho ovidenco of Proctor Visuvanathan, which tho trial Judge has
accepted, is that on the filing of that action the 1st plaintiff and the
1st defendant retained him to appear for tho defendants in the action
and that while the 1st defendant did not intervenc as a party he rendered

such assistance as ho could in the defence of it. Judgment was however

given in favour of the plaintiffs in that caso and on the advice of counsel
no appeal was preferred against it. The 1st plaintiff eventually paid a
sum of Rs. 1,000 in full scttlement of the damages and costs awarded.
Apart from the cvidence of the 1st plaintiff, the conduct of the 1st de-
fendant as spoken to by Proctor Visuvanathan clearly indicates that the
1st plaintiff had given him notice of tho filing of case No. 11429 and that’
the purport of the notice was that he should warrant and defond the title
conveyed on P1. We see no reason, therefore, to interfero with the
ﬁndmg of the trial Judge that notice to warrant and defend title was duly

given to the 1st defendant.
Whero several vendors have entered into a covenant to warrant and
defend the title conveyed by them, the law is clear that in the evont of
- the vendee being involved in litigation in which that title is questioned it
is incumbent on him to give notice to warrant and defend titlo to each
of his vendors whom he seeks to hold liable under the covcnant,
Subramaniam et al. v. Stvagure *. The notice nced not, however, be
in writing and it would be sufficient if such notice could be implied from
the surrounding circumstances as having boen given orally.

Ths question that arises in the present case is whether the notice that
been given to the Ist defendant can be construcd
as a notice to the 2nd defendant as well.  The 1st plaintiff in his evidence
did not say that a separate notice was given to the 2nd defendant. The
position taken up by him at the trial scems to have been that since the
defendants arc governed by the law of Tesawalamai the 1st defendant
as the husband is the manager of the 2nd defendant’s property and there-
fore notice to the 1st defendant alone was sufficient. It was on this
basis that the learned trial Judge gave judgmemnt against the 2nd
defendant. Ho also took the view that under the law of T'esawalamai
the husband is the agent of his wife.

Tt was held in Saagarepillai v. Deverajah Aludaliyar ? that in the caso
of husband and wife who aro govorned by the Z'esawalamai < the husband
is the sole or irremovable attorney of tha wife *’ in respect of tediatatern

has beon held to have

L (1941) N. L. R. 124. 2(1936) 38 N. L. R. 1.



542 - W EERASOORIYA, J.—Durairajah v. Mailvaganam

property and that as such he had tho power to alionate or mortgags it
for valuablo consideration. In that case, however, the questions ‘that.
arose for decision were in regard to the correct interpretation of sections.
19 and 20 of The Jaffna Matrimonial Rights and Inheritance Ordinance
(Cap. 48) prior to their amendment by Ordinance No. 58 of 1947. Section
20 (in its unamended form) provided that the tediataten of each spouse-
shall be property common to either spouse and that although it isacquired
by either spousc and retained in his or her name both shall be equally
entitled thereto. But, as pointed out by Gratiaen, J., in Kumaraswamy
et al. v. Subramaniam et al. 1, the amending Ordinance introduced a.
fundamental alteration in regard to the vesting of title in the non-
acquiring spouse to lediatalem property acquired by the other spouse,
and he expressed the view that siich property, if acquired by one spouse
after the date on which that Ordinance came into operation, must be
regarded as the separato property of the acquiring spouse subject, how-
ever, to the devolution of the same on tho death of the acquiring spouse
under section 20 (as amended by that Ordinance). On the view expressed
by Gratiaen, J., it would scem doubtful whether the decision in San-
garapillai v Devarajah Bludaliyar (supra) and earlier decisions relating to
the husband’s marital power over the tediatatern property of his wife
apply in so far as such property has been acquired after the amending
Ordinance No. 58 of 1947 came into operation. But it is not necessary
to decide the point in the present casec since I am of tho opinion that on
the ovidence adduced at the trial it is not possible to hold that the land
in suit is the 2nd defendant’s tediatatem property as defined in section 19 as
amended by Ordinance No. 58 of 1947, which governs the case since P3,
which is the 2nd defendant’s source of title, was executed after that
Ordinance had come into operation. ) R

As I have already stated, no issue was raised whether this land is
the 2nd defendant’s separate property and it was, no doubt, for that
reason that no evidence was adduced at the trial as specifically rele-
vant to that question. Even if the statement imputed to the 2nd
defendant in the recital in P3 that the purchase price represented a”
portion of her dowry is disregarded as being merely hearsay (the 2nd
defendent not having given cvidence) there seems to be no ground
in view of the definition of tedialalem property in the amended section 19
to hold that it has been estabished that the land is property of that des-
cription. While the subsequent deed Pl, under which the defendants
purported to convey to the plaintiffs the title acquired on P3, contains a
recital that the 1st defendant also was  seised and possessed ’’ of the land,
I do not think that much value can bo attached to it in view of its equi-
vocal nature. It is also possible that the recital, in so far as it relates
(if it does relate) to the title of the 1st defendant in the land conveyed, .
was based on an incorrcct understanding of the legal position in regard to
property acquired by the 2nd defendant after tho coming into operation

of Ordinance No. 58 of 1947.°
The question whether the requisite notice to warrant and defend title
was given by the lst plaintiff to the 2nd defendant when he gave such -

1(7954) 56 N L. R. 44,7
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notice to tho Ist defendant must, therefore, bo decidéd on the basis that
the land in suit is not the tcdiataiem propeity of the 2nd defendant and
is her separale property. :

Mr. Nadarasa for thoe plaintiffs addressed to us tho submission that
under the Tesawalamai the husband is the manager of even his wife’s
separate property and, thereforo, the agent of tho wife for tho purpose
of any notico required to be given in respect of such property. (I uso
the expression ‘¢ separate property *’ hero as mcaning separato property
other than fedialatem property acquired after Ordinance No. 58 of 19047
came into operation and which, according to Gratiaen, J., in Kumara-
swamy ¢t al. v Subramaniam et al. (supra), would alsg bo a species of sepa-
rate property). The submission of Mr. Nadarasa is, however, in the tecth
of section 6 of tho Jaffna Matrimonial Rights and Inheritance Ordinance
(Cap. 48) from the terms of which it is clear that in the caso of immovable
property forming tho wife’s scparate estato sho has full powers of
managing it or of leasing or mortgaging it independently of her husband
whoso written consent is neccssary only for a transfer of it.

I hold, therefore, that the notice given to the Ist defendant to warrant
and defend titlo is not a notico to the 2nd defendant. The judgment
and decrce of tho Court below as against the 2nd defendant must
accordingly bo sct asido and the plaintiffs’ action against her dismissed

with costs in both Courts.

In regard to the judgment and decree as against tho 1st defendant, it
was pointed out by Mr. Renganathan that on the findings of the trial
Judge the amount of damages payablo should be Rs. 4,750 and not
Rs. 4,950. This was conceded by Mr. Nadarasa. The decree appealed
from will he varied by substituting Rs. 4,750 in place of the sum
of Rs. 4,950. Subject to this variation the appeal of the 1st defendant

is dismissed with costs.

Saxsoxr1, J.—T agreo.
Appeal of 1st defendant dismissed.

Appeal of 2nd defendant allowed.




