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C O L Q U H A M , A p p ellan t, and G U N A R A T N A M , R esp on d en t.
D efence  (R estriction  o f  M eals) (N o. 3) R egulation  2— Serving fish in  catering  

establishm ent— P roprietor n o t liable i f  the establishm ent teas n o t open  
to the public— Shareholder cannot b e described as proprietor.

The accused was charged, as the proprietor of a catering establishment, 
for serving fish in contravention of Regulation 2 of the Defence (Re­
striction of Meals) (No. 3) Regulations. The accused was in fact a 
shareholder, and the catering establishment was a tea-shop which was 
not open to the public.

The definition of catering establishment in the Regulations runs thus:
“  Catering establishment means a hotel, restaurant, cafe, rest-house, 
eating-house, tea or coffee boutique or other place of refreshment open 
to the public " .

H eld , that the words “ open to the public”  qualify not̂  only “ other 
place of refreshment “  but also all tbe other categories mentioned in
the definition; there may well be hotels, .restaurants, Ac., not open to 
the public. ,'

H eld , fu rth er, that a shareholder in a catering establishment, even when 
he is the licensee, cannot be described as the proprietor.

^  P P E A L  from  a con v ic tion  b y  .the M agistra te  o f  G alle.

G. E . Chitty  (w ith  h im  H . W anigatunge), fo r  th e accu sed , appellant.

T. K . Curtis, C .C ., fo r  th e A ttom ey rG en era l.
1 Cur. adv. vult.

J u ly  27, 1945. S o e r t s z  A .G .J .—  '

B y  notification  in  th e  G overnm ent G azette  N o. 9 ,273  o f  M a y  25, 1944, 
it  w as m a d e  an o ffen ce  fo r  any  fish  to  be  so ld  at a caterin g  estab lishm ent 
and “  the proprietor or th e  person  fo r  th e  tim e  being  in  charge o f  th at 
estab lishm ent ”  w as m ade liable fo r  an y  con tra ven tion  o f  th a t  regu lation .

T he appellant w as charged  as th e  proprietor o f  a caterin g  estab lishm ent 
for serving fish  to  tw o  P r ice  C on trol In sp ectors  w h o  had  g on e  there as 

'  agents provocateurs. H e  w as con v ic ted  and fined  R s . 350. O n  ap peal, 
the con v iction  w as cha llen ged  on  the grou nd th a t  (a) ap pellan t w as n ot 
th e  proprietor, (b) th a t th is estab lish m en t w as n o t  open  to  the p u b lic .

I n  regard to  (6) C row n  C ou n sel drew  a tten tion  to  .the defin ition  o f  
catering estab lishm ent in th e G azette  N otifica tion  w h ich  runs th u s :

“  C atering estab lish m en t m eans a  h ote l, restaurant, ca fe , rest-house, 
eating-house, tea  or co ffee  b op tiq u e  or o th er  p la ce  o f  refreshm ent 
open  to  the p u b lic .”

and h e con ten d ed  th at the w ords “  op en  to  th e  p u b lic  ”  qualified  on ly  
“  o th er  p la ce  o f  re fresh m en t ”  and  n o t “  h ote l, restaurant . . . .  o r  
tea  bou tiqu e ” . T h e  ap pellan t w as ch arged  in  resp ect o f  an estab lishm ent 
described  as a tea -sh op , in  h is  ap p lication  fo r  a  licen ce , and  as R o y a l 
R estauran t, on  th e  board  p la ced  at th e  en tran ce ' t o  it. I n  m y  op in ion , 
th e  w ords ’ * o p e n  to  th e  p u b lic  ”  qu a lify  a ll th e  categories for , con ce iv a b ly , 
there m a y  w ell b e  h ote ls , restaurants, ca fes , an d  tea -bou tiq u es n o t op en  
to  th e p u b lic . W h a t I  m ea n  is  tha.t a lth ough , as co m m o n ly  ex istin g
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a n d  as com m on ly  understood, th ose establishm ents are open  t o  the public, 
th ere  is— if  I  m a y  so  p u t it— no etym ologica l com pulsion  th at they should 
b e  open  t o  th e  pu blic. In d eed , in  th is case, th is tea-shop or restaurant, 
a ccord ing  to  th e  ev iden ce o f  the appellant, w as confined  to  th e  em ployees 
o f  th e R . E . Y ard. T he M agistrate says th at he finds th at “  i t  w as 
origina lly  started w ith  the o b je c t  o f  serving a lim ited  class ”  but that 
th e  ev id en ce  m ak es it clear th at the p lace  w as open  to  th e  public. T he 
o n ly  ev id en ce  on  th e  p o in t is th at these tw o  inspectors w en t there on 
th is  day  and w ere served. T h ey  do n ot say that th ey  had gone there on 
an y  oth er occasion , or th at, on  th is  occasion , there w ere other m em bers 
o f  th e public  there, or th at from  observation  they had seen  m em bers 
o f  the pu blic  resorting to  it. I t  m ay w ell be  th at the waiters assum ed 
th a t these tw o  in spectors, from  the w ay they  w alked in and took  their 
sea ts and ca lled  for fish, w ere R . E . Y ard m en. T hey  w ere n ot uniform .

A gain, I  do n ot th ink that, on the ev idence, the appellant can be 
d escr ibed  as the, proprietor. H e  is one o f  m any  shareholders. On this 
d a y , ad m itted ly , he w as n ot in  the tea -sh op  or restaurant. T he cashier 
w a s  the m an  in  charge. H e  w ould  have been  the proper person  to  charge. 
T h e  fa cts  th at the appellant is the licensee, that he buys provisions 
sind th ings like th at m a y  show  that he is an enthusiastic shareholder. 
T h e y  can n ot serve to  con vert h im  in to  “  the proprietor ”  or “  the person 
fo r  th e tim e being in charge ” .

If.set aside th e con v iction  and acqu it th e appellant.
Conviction set aside.


