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1938 Present: K e u n e m a n A.J. 

M A R I K A R v. P U N C H I H E W A . 

In re APPLICATION FOR A W R I T OF QUO Warranto. 

Urban District Council—Election of Chairman—No quorum—Question not put 
to the vote—Election invalid—Bu-lau> 1 (f) . 
Where the Chairman of an Urban District Council was elected at a 

meeting of the Council at which the number of members present was not 
sufficient to form a quorum, and where the question was not duly put to 
the meeting and a vote taken,— 

Held, that the election of the Chairman was invalid. 
The language of by-law 1 (f), "no business shall be transacted at 

any meeting unless a quorum of at least six Councillors is present", is 
imperative. 

TH I S w a s an application for a wr i t of quo warranto on the Chairman of 
the U. D. C , Nawalapi t iya . 

N. E. Weerasooria ( w i t h h im H. A. Wijeymanne), for petit ioner. 

H. V. Perera, K. C. (w i th h i m G. P. J. Kurukulasuriya), for respondent . 

Cur. adv. vult. 
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January 3 1 , 1 9 3 8 . K E U N E M A N A.J.— 
The pet i t ioner appl ied for a wr i t of quo warranto dec lar ing the election, 

of the respondent as Chairman of the N a w a l a p i t i y a Urban District Counci l 
nul l and void, and that the respondent is not ent i t l ed to funct ion as 
Chairman. 

T h e respondent w a s e lected Chairman o n January 7, 1 9 3 6 , and under 
the terms of Ordinance No. 1 1 of 1 9 2 0 , h i s t erm of office expired on 
January 6 , 1 9 3 8 , but h e w a s e l ig ible for re-elect ion. T h e Council cons is ted 
of n ine members , and under the b y - l a w s 6 m e m b e r s w e r e necessary to 
form a quorum at a meet ing . A m e e t i n g of the Counci l w a s h e l d o n 
December 2 1 , 1 9 3 7 , and the e l e v e n t h i t em on the agenda w a s the e lect ion 
of a Chairman for 1 9 3 8 . 

W h e n the e l eventh i t em w a s reached, according to the m i n u t e s w h i c h 
h a v e been produced, there w a s a certain amount of discussion, and the 
n a m e s of the respondent and of Mr. Rajakulendram w e r e du ly propposed 
and seconded. There w a s further discuss ion as to w h e t h e r the respondent 
should vacate the chair pro tern, but the respondent refused to do so. 
Mr. Rajakulendram proposed that the mat ter be postponed for January 
7, and this w a s seconded b y the pet i t ioner. T h e respondent as Chairman 
ruled that this proposal w a s out of order. It w a s not s j a t e d ' o n w h a t 
ground this rul ing w a s made, nor did any explanat ion of this ru l ing e m e r g e 
at the inquiry before m e . 

Mr. Rajakulendram, the petit ioner, and t w o other m e m b e r s t h e n 
w i t h d r e w from the meet ing . Admit ted ly , thereafter only five m e m b e r s 
w e r e present at the meet ing , and that n u m b e r w a s insufficient for a 
quorum. T h e Chairman thereafter suspended the sess ion at that po int . 
T h e reason g i v e n w a s disorderly conduct . A t the inquiry before m e , 
counse l for the respondent argued the case on the foot ing that t h e session-
w a s suspended for w a n t of a quorum. 

According to the affidavits submit ted for t h e pet i t ioner, the m e e t i n g on 
that occasion w a s adjourned for January 7, and that is borne out by t h e 
affidavit of the respondent himself . 

O n the morn ing of January 5 , the pet i t ioner w a s s e r v e d w i t h a not ice 
dated January 4 to the effect that the adjourned m e e t i n g w o u l d b e h e l d 
on J a n u a r y 6 . T h e pet i t ioner and three other m e m b e r s in formed the-
Secretary in wr i t ing that t h e y w e r e unable t o at tend the mee t ing . 

On January 6 , five m e m b e r s inc luding t h e respondent met . Accord ing 
to the minutes , the Chairman addressed the m e m b e r s , and ruled that " in 
t h e absence of t h e m e m b e r s w h o w a l k e d out, this const i tuted the 
suspended s i t t ing of the sess ion as it s tood at i t em 1 1 " . The respondent 
said " h e w o u l d l ike to confirm the indications." ( 

Thereaf ter the m i n u t e s run as fo l l ows :—" T h e Cha irman asked w h e t h e r 
any amongs t those present w e r e against Mr. P u n c h i h e w a ' s candidature . 
There be ing none, h e inquired w h e t h e r there w e r e any for Mr. Raja
kulendram. There be ing none , h e said t h e posi t ion w a s n o w v e r y c lear-
Thereupon the Chairman declared Mr. P u n c h i h e w a re -e lec ted Cha irman ". 

T h e Medical Officer of H e a l t h w h o w a s present t h e n stated that to h i s 
mi n d it appeared to be an imporper ly const i tuted counci l and dissociated 
himsel f f r o m the proceedings . T h e Distr ict Engineer concurred w i t h the-
Medica l Officer of Heal th . 
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I h a v e fo l lowed the official minutes , b u t I m a y add t h a t t h e pet i t ioner 
did not accept those minutes as correct. For example , t h e pet i t ioner 
maintained that the protests of the Medical Officer of H e a l t h and the 
Distr ict Engineer w e r e m a d e before and not after the respondent had 
declared himself e lected Chairman for 1938. 

Several objections have been taken to these proceedings— 

(1) that in the absence of a quorum of at least 6 members , no matter 
could h a v e b e e n dec ided at the m e e t i n g of January 6. 

(2) that the matter w a s not duly put to the vote , nor w a s any vo te 
taken. 

(3) that the m e e t i n g w a s h e l d one day too late. 

The first object ion is in m y opinion a serious one. T h e by- laws for this 
Counc i l appear in Government Gazette No . 7,994 of Ju ly 28; 1933. Under 
by - law 1 (f) " N o bus iness shal l be transacted at any m e e t i n g unless a 
quorum of at least s i x Council lors is present" . Under by - l a w 1 (g) w h e r e 
the number, of Counci l lors is not sufficient to form a quorum, " t h e 
Chairman shall adjourn t h e m e e t i n g to such date not m o r e than fifteen 
days after the date of the mee t ing so adjourned as h e th inks fit, and the 
business w h i c h w o u l d h a v e been brought before the mee t ing so adjourned, 
if there had b e e n a quorum present shal l be brought before and disposed 
of at such adjourned mee t ing ". 

It has been argued by Counsel for the respondent that w h e r e a m e e t i n g 
h a s been adjourned for w a n t of a quorum, o n the da te to w h i c h the 
m e e t i n g is adjourned, the particular business adjourned can be transacted, 
e v e n though less than s ix m e m b e r s are present. I do not th ink the 
language of the b y - l a w s leads m e to that conclusion. In the mat ter of 
the quorum the l anguage of by- law 1 (/) is imperat ive , and I do not think 
that b y - l a w 1 (g) modifies it in any particular. I h a v e b e e n referred to 
•certain Art ic les (v ide Blackwell's Public and Company Meetings (8th ed.), 
P. 185) w h e r e it is express ly stated in the Art ic les that w h e r e a m e e t i n g 
is adjourned to another date for w a n t of a quorum, o n the adjourned date 
t h e members present shal l f orm a quorum. This m a y b e a desirable rule, 
b u t I th ink i t m u s t b e a m a t t e r of contract or of l eg i s la t ive enac tment 
a n d I a m not inc l ined to import such a m e a n i n g into the language of 
b y - l a w 1(g). 

In this case it is further not c lear that t h e adjournment of t h e mee t ing 
w a s o w i n g to the w a n t of a quorum. T h e respondent purported to 
adjourn the m e e t i n g on t h e ground of g r a v e disorder. This w o u l d b e 
u n d e r the p o w e r g i v e n b y b y - l a w 26. Counse l for the respondent con
c e d e d that the argument w h i c h h e addressed to m e under b y - l a w 1 (g) 
w o u l d n o t apply i n t h e case of b y - l a w 26. B u t e v e n if I regard the act ion 
of the respondent on D e c e m b e r 21', as hav ing b e e n taken o n t h e by - law 
1 (g), I h a v e to take into account t h e fact that on D e c e m b e r 21, the 
respondent adjourned t h e m e e t i n g for January 7. N o m e e t i n g w a s h e l d 
o n that date, but another m e e t i n g w a s fixed b y special not ice for. January 
6. I a m not satisfied that this m e e t i n g on January 6 c a n b e regarded 
a s " the adjourned m e e t i n g " under the t erm of b y - l a w 1 (g). 
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I h o l d that t h e e lec t ion of t h e respondent as Cha irman is inva l id f o r 
w a n t of a sufficient q u o r u m at t h e m e e t i n g of J a n u a r y 6. T h i s i s a v i ta l 
matter , wide In the Matter of an Appl ica t ion for a Wri t of Q u o Warranto 
to s e t as ide the e l ec t ion of t h e Chairman of the V i l l a g e C o m m i t t e e , 
Kosgoda. 1 In th i s case the re levant Ordinance m a d e n o prov is ion for 
a quorum, and Maartensz , J. h e l d that an e lec t ion m a d e at a m e e t i n g 
w h e r e al l t h e m e m b e r s w e r e n o t present w a s not val id . 

A s regards the second object ion, Counsel for t h e pet i t ioner depended 
on b y - l a w 9 ( i ) w h i c h requires that w h e n t h e m o t i o n h a s b e e n m o v e d a n d 
seconded and t h e debate conc luded t h e m a t t e r sha l l t h e r e u p o n b e put to; 
the vo te b y t h e Chairman. A t the adjourned m e e t i n g of J a n u a r y 6 t h e 
respondent said, " h e w o u l d l ike t o confirm t h e i n d i c a t i o n s " — w h a t e v e r 
that m a y m e a n . H e then asked w h e t h e r a n y one present w a s " a g a i n s t 
the e lec t ion of Mr. P u n c h i h e w a " . T h e m i n u t e s record that there w a s 
none . R e s p o n d e n t t h e n inquired w h e t h e r t h e r e w e r e a n y " f o r Mr. Raja -
ku lendram ". I do not understand, .nor w a s Counse l for respondent ab le 
to e x p l a i n to m e , t h e reason for t h e c h a n g e i n the formula i n t h e t w p 
cases . A t a n y ra te i t i s sufficient t o s a y that t h e r e s p o n d e n t m a d e no-
a t t empt to d iscover w h e t h e r a n y o n e present w a s in favour of h i s e l ec t ion 
at that s tage. I th ink there h a s b e e n no real a t t empt t o put t h e m a t t e r 
to t h e vote , and that t h e s u b s e q u e n t dec larat ion b y respondent t h a t h e 
h a d b e e n e l ec ted w a s inval id . 

The third point taken w a s that t h e m e e t i n g of J a n u a r y 6, w a s i n a n y 
e v e n t after the fifteen days had e lapsed and that according ly b y - l a w 1 (g ) 
had no applicat ion. It i s admi t ted that t h e m e e t i n g w a s one d a y t o e 
late , and I th ink t h e respondent cannot take advantage of that b y - l a w , 
if in point of fact that b y - l a w can b e interpreted in a m a n n e r f a v o u r a b l e 
to his content ion. 

Counse l for. the respondent further argued that t h e d iscret ion g i v e n t o 
the Court should not be exerc i sed in favour of the pet i t ioner . H e c i t ed 
to m e the case of Rex v. Parry" in w h i c h certa in principles la id d o w n 
b y Lord Mansf ie ld as to t h e d iscret ionary p o w e r of t h e Court w e r e quoted . 
First , " the l ight i n w h i c h the re lators n o w in forming t h e Court of th i s 
defec t of t i t l e appear, f rom the ir behav iour and conduct re la t ive t o t h e 
subject matter 1 of the information, prev ious to the ir m a k i n g this mot ion . 
Secondly , the l ight in w h i c h the appl icat ion itself m a n i f e s t l y s h o w s 
the ir mot ives , and t h e purpose w h i c h i t i s ca lcu lated to serve . Th ird ly , 
t h e c o n s e q u e n c e s of grant ing th i s information." 

A s regards t h e third g r o u n d m e n t i o n e d , t h e fact that there is n o e l e c t e d 
Cha irman w o u l d n o doubt resu l t i n cons iderab le i n c o n v e n i e n c e , b u t 
Counse l w a s not ab le to s h o w m e that th i s could not be r e m e d i e d b y t h e 
ho ld ing of a f resh e lect ion, and far l e s s t h a t t h e d i s so lut ion of t h e corpora
t ion m a y reasonab ly b e e x p e c t e d , a s w a s h e l d in Parry ' s case. F u r t h e r 
i t is far from certa in that if a l l i rregular i t ies and i l l egal i t ies h a d b e e n 
avoided, no o ther resul t w o u l d h a v e b e e n obtained. 

A s regards t h e conduct of t h e pe t i t ioner and t h e o ther m e m b e r s w h o 
ac ted w i t h h i m , it w a s s u g g e s t e d for the respondent that the m o t i v e f o r 
t h e i r act ion w a s obstruction. It i s true that t h e y left t h e m e e t i n g o n 
D e c e m b e r 21, a n d that in c o n s e q u e n c e there w a s no quorum, b u t as-

' 29 N. L. R. 129. « 6 Adolphus & EUti 810 at 821. 
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regards the meet ing on January 6 , the notice although perhaps legal 
w a s very short, and it has not b e e n s h o w n that they w e r e gui l ty of 
obstruct ion in absent ing themse lves from that meet ing . 

Further it has been al leged in this case that the respondent had an 
indirect mot ive . A n early at tempt had been made to' induce the respond
ent to vacate the chair, on the ground apparently that as long as h e 
acted as Chairman, h e had a casting vo te wh ich h e could exercise if 
.necessary on h i s o w n behalf. It s eems clear at any rate that the respond
ent w a s anxious to h a v e t h e e lect ion completed, before h i s o w n term of 
office expired, and that h e has acted in a manner w h i c h w a s i l legal, in 
sp i le of the protests of dis interested members . 

I do not think that the c ircumstances are such as to m a k e m e refuse to 
exercise m y discretion in favour of the petit ioner. I am of opinion that 
the rule m u s t be m a d e absolute and the election of the respondent set 
aside, and the respondent declared not ent i t led to the office of Chairman 
of the Urban District Council of Nawalapi t iya . 

The pet i t ioner w i l l be ent i t led to the costs of this application. 

Rule made absolute. 


