
( -188 ) 

Present: Pereira J . and D e S a m p a y o A . J . 

B E R N A R D v. F E R N A N D O et al. 

134—D. C. Negombo, 9,003. 

Partition decree-Sale of an undivided share by party who was allotted 
divided Jots by decree—Subsequent sale to another of lots allotted 
under decree—Prior registration. 

Partition decrees are conclusive b y their own inherent virtue, 
and do not depend for their final validity upon anything which the 
parties m a y or m a y n o t afterwards do . T h e y are not , l ike other 
decrees affecting land, merely declaratory of the existing rights of 
the parties inter se : they oreate,a new tit le in the parties absolutely 
good against all other persons whomsoever. 

Under a partition decree dated 1905, A was allotted two divided 
lots in l ieu of his undivided share. I n 1907 and 1909 he transferred 
his undivided share of the entire land t o B , who was a party t o the 
partition action. I n 1912 A sold his divided lots t o C. The deeds 
in favour of B were registered in 1907 and 1909; the partition 
decree was not registered till after the deeds in favour of C. 

Held, that C's title was superior, and that the prior registration 
of B's deeds did not give B a tit le t o an undivided share of the 
entire land. 

H E facts appear from t h e ju d gment . 

A. St. V. Jayewardene, for t h e de fendants , appe l lant s .—The 
defendants get a n undiv ided one-fifth share by deed executed 
and registered before t h e partit ion decree w a s registered!) A s 
against t h e plaintiff, w h o c la ims under the partit ion decree, the^deeds 
in favour of t h e de fendants m u s t prevail by prior registration. 
[ D e S a m p a y o A . J . — B e t w e e n w h a t deeds is t h e c o m p e t i t i o n ? ] 
B e t w e e n t h e part i t ion decree and t h e deeds in favour of defendants 
from M a x i m i a n o and Graciano. [ D e S a m p a y o A . J . — W h a t is t h e 
va lue of registration in a case l ike th i s , as t h e part i t ion decree w ipes 
out all previous t i t l e s ? ] E v e r y decree has t o b e registered under 
Ordinance N o . 14 of 1 8 9 1 . 

H. A. Jayewardene, for t h e plaintiff, r e s p o n d e n t . — B y t h e parti­
t ion, decree M a x i m i a n o and Graciano los t all their undivided 
rights , and t h e y h a d n o right after t h e decree t o sel l undivided lo ts . 

I t i s no t neces sary t o register a partit ion decree, as all previous 
t i t l es are w i p e d o u t b y t h e decree . T h e Regis trat ion Ordinance 
cannot over-ride t h e Part i t ion Ordinance, and take away t h e 
binding effect w h i c h t h e Ordinance gives t o final decrees in parti­
t ion cases . 

A. St. V. Jayewardene, i n reply . 
Cur. adv. vult. 
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This i s a c o n t e s t re lat ing t o t w o lo t s of land marked A a n d D i n Bernard v. 
t h e p l a n referred t o in t h e case . T h e s e lo t s were part of a larger Fernando 
l a n d , w h i c h w a s t h e subject of a previous part i t ion ac t ion , a n d w e r e 
a l lo t ted by t h e decree i n t h a t act ion t o M a x i m i a n o Cos ta a n d 
Graciano alida Mart ino Cos ta in respec t of a n und iv ided one-f i f th 
share t o w h i c h t h e y w e r e ent i t l ed in t h e ent ire l a n d . T h e plaintiff, 
u p o n d e e d s d a t e d April 2 2 a n d 2 3 , 1912 , purchased t h e s e l o t s f rom 
M a x i m i a n o a n d Graciano, and n o w s u e s t h e de fendant s in e j e c t m e n t . 
T h e part i t ion decree w a s d a t e d J a n u a r y 80 , 1905 . T h e first 
d e f e n d a n t in t h i s c a s e w a s plaintiff i n t h e part i t ion ac t ion , a n d h a d 
other port ions a l lo t ted t o hi™ in t h e part i t ion, a n d t h u s h e w a s 
qu i t e aware t h a t M a x i m i a n o a n d Graciano h a d , s ince t h e part i t ion , 
o n l y t i t l e t o t h e d iv ided port ions A and D , b u t for s o m e inexpl icable 
reason t h e d e f e n d a n t s , u p o n d e e d s d a t e d D e c e m b e r 6 , 1907, a n d 
March 17, 1909, p u r c h a s e d from M a x i m i a n o a n d Graciano a n 
undiv ided one-fifth share of t h e ent ire l a n d descr ibed a s t h e share 
t o w h i c h t h e vendors w e r e ent i t l ed b y inher i tance . I n the ir a n s w e r , 

"however, t h e y p l e a d t h e part i t ion decree a n d their v e n d o r s ' r ight 
thereunder t o t h e lo t s A and D , a n d c l a i m t h e s e l o t s b y v ir tue of 
t h e deeds in their favour. I t i s , of course , o b v i o u s t h a t , h a v i n g 
purchased a n undiv ided share in t h e ent ire ty , t h e y c a n n o t e s tab l i sh 
t i t l e t o t h e d iv ided l o t s A a n d D , a n d s o far a s t h a t i s concerned , 
t h e j u d g m e n t of t h e D i s t r i c t J u d g e in favour of t h e plaintiff is r ight . 
B u t it is c o n t e n d e d in appeal t h a t t h e y are en t i t l ed a s against t h e 
plaintiff t o a n undiv ided one-fifth share in t h e ent i re ty of t h e original 
land . Th i s a r g u m e n t i s b a s e d o n a m a t t e r of registrat ion: T h e 
d e f e n d a n t s ' d e e d s were regis tered o n D e c e m b e r 9 , 1907, a n d M a r c h 
2 3 , 1909, respect ive ly , a n d t h e part i t ion decree a l lot t ing A and D t o 
M a x i m i a n o a n d Graciano w a s n o t registered ti l l A p r i l 2 5 , 1912 . I t 
i s argued o n behalf of t h e d e f e n d a n t s t h a t by reason of t h e provis ions 
of t h e Regis trat ion Ordinance t h e decree i s nu l l a n d vo id as a g a i n s t 
t h e deeds i n their favour. I d o n o t th ink t h a t s ec t ions 16 and 17 
of t h e Reg i s tra t ion Ordinance apply t o part i t ion decrees t o t h e s a m e 
e x t e n t as t o other j u d g m e n t s or orders of Court . Part i t ion decrees 
are conc lus ive b y their o w n inherent v ir tue , and do n o t d e p e n d for 
their final va l id i ty u p o n a n y t h i n g w h i c h t h e part ies m a y or m a y 
n o t afterwards do. T h e y are not , l ike other decrees affecting land, 
m e r e l y declaratory of t h e ex i s t ing r ights of t h e part ies inter se. 
T h e y create a n e w t i t l e i n t h e part ies abso lu te ly good aga ins t all 
o t h e r persons w h o m s o e v e r . B u t if t h e a r g u m e n t i n th i s c a s e i s 
sound , t h e y m a y b e w h o l l y nullif ied, i m m e d i a t e l y after t h e y are 
entered , b y m e a n s of t h e Reg i s tra t ion Ordinance . F o r if t h e . 
part ies t o t h e ac t ion are for a n y reason d issat i s f i ed w i t h t h e decree , 
t h e y h a v e o n l y s i m p l y t o ignore i t a n d d i spose of the ir original 
undiv ided shares in t h e ent ire l a n d t o third persons a n d h a v e t h e 
transfers registered. I t c a n n o t b e s u p p o s e d t h a t t h e Reg i s t ra t ion 
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PEREIRA J . — I agree. 
Varied. 

Ordinance was intended t h u s t o defeat t h e whole object of legis lat ion 
w i t h regard t o partit ioning of lands . Moreover, a judgment or 
order unless registered is , by sec t ion 17 of the Registrat ion Ordi­
n a n c e , declared t o be void only against persons c la iming " a n 
adverse i n t e r e s t . " N o w , as the result of the partit ion decree, all 
previous t i t les were whol ly ext inguished by operat ion of law, and 
the only foundation for M a x i m i a n o and Graciano's t i t le t o any 
interest in t h e land thereafter w a s t h e decree itself. Th i s being so , 
I do not see t h a t t h e s e m e n could, by any process , create an interest 
adverse t o t h e m s e l v e s . T h e d e f e n d a n t s ' der ivat ive title, would , 
according to the argument , be adverse t o i ts o w n origin, which is not. 
poss ible . T h e truth, I th ink, is t h a t t h e expression " adverse, 
interes t " refers on ly t o cases where t w o persons c la im interes ts 
traceable t o t h e s a m e origin. I n th i s connect ion I m a y add t h a t 
t h e defendants last ly c la imed t o b e ent i t led to an undivided one-
filth share in t h e lo t s A and D . If registration applied in this case 
at all, t h e d o c u m e n t s t h a t m i g h t have c o m e into compet i t ion wi th 
regard to th i s restricted c la im would h a v e been t h e defendants ' 
deeds and the plaintiff's deeds . A s a m a t t e r of fact , however , n o 
quest ion of registrat ion arises as regards such one-fifth shares , because 
t h e defendants* d e e d s are prior in d a t e both of execut ion and 
registration. I s i s therefore unnecessary t o deal w i th another 
quest ion of registration arises as regars s u c h one-fifth share, because 
deed were registered, in the proper folio. I t s e e m s to m e t h e only 
quest ion i s w h e t h e r t h e defendants ' deeds .which are for an undivided 
share of t h e who le original land, are sufficient to g ive t h e m a similar 
undivided share in t h e divided lo t s A a n d D , t o w h i c h alone their 
vendors were at t h a t date ent i t led , and I think t h e y are. I n m y . 
opinion the j u d g m e n t appealed from should b e varied by declaring 
t h e plaintiff ent i t led o n l y t o an undiv ided four-fifths share of t h e 
lo t s A and D and put t ing h i m in possess ion thereof. The judgment 
is o therwise affirmed. As t h e - appel lants have only partially 
succeeded , I think there should be no order as t o costs of appeal . 

D B SAMPAYO 
A . J . 

Bernard «. 
Fernando 


