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[ C o u r t  o f  C r im in a l  A p p e a l . ]

IM S P resen t; Soertsz S .P.J., Keuneman and Wijeyewardene JJ.

T H E  K IN G  v. U . A . F E R N A N D O  et al.

44— M. C. Chilaw, 24,345.

Court of Criminal Appeal—Charge of murder—Two accused—Issue of common 
intention—Inconsistency between verdict of jury and rider they added—  
Penal Code, s. 32.
The two accused were convicted of the offence of murder. On the

question whether they acted with common intention the Crown relied
mainly upon the evidence that the deceased man and his companions
went to the house of the 1st accused on the invitation of the 1st and 2nd 
accused to come there aud . discuss a settlement of some cases then 
pending between the parties, and that they were attacked when they
went there in response to that invitation. On this material, as put to
them by the trial Judge, the jury considered the question of common
intention and returned the verdict of “  guilty of murder ”  and, at the
6ame time, added a rider to their verdict recommending the accused to 
mercy on the ground that there was no premeditation.

Held, that the rider of the jury was not consistent with their verdict 
<£. and negatived their finding as regards common intention.

AP P E A L  against a con v iction  by  a Judge and Jury before  the
W estern  C ircuit.

A . H . C. de Silva (w ith  h im  M . M. Kumarakulasingham  and Mahesa 
Rutnam ) fo r  th e  accu sed , appellants.

E . H . T.\^unaseliera, C .C., fo r  the Crow n.
Cur. adv. vuIt.

M a y  17, 1945. S o e r t s z  S .P .J .—

C ounsel fo r  the appellants, in  th e  course o f  his argum ent, invited  our 
a tten tion  to  various passages in  th e  notes o f  ev iden ce , and in  the charge 
t o  the ju ry  and he su bm itted , u pon  th em , that the learned trial Judge 
had form ed  a very  strong v iew  o f  the case and had, in en forcem en t o f
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th at v iew , d ea lt u nequa lly  w ith  th e  case  fo r  th e  C row n on  th e on e sid e , 
and th e case  fo r  th e d e fen ce  on  th e  oth er, treating  w ith  in du lgen ce  th e  
in firm ities o f  th e  ev id en ce  g iven  b y  th e  w itnesses favou rab le  to  th e  ca se  
for th e C row n, and w ith  elaborate  critic ism  th ose  Of th e  w itnesses w h o  
supported  th e  d e fen ce . C ou nsel asked us to  h o ld  th at, in con seq u en ce , 
th e appellants had  n o t had  a  fa ir trial. I n  regard to  th is subm ission ,1 
w e d o  n o t  th ink  it  n ecessary  to  say  anyth ing  m ore, than  th at, in  ou r 
opin ion , n o case  has b een  m ade o u t  fo r  a  retrial. W e  find th at a lth ough  
th e  trial J u d g e  d id  in d icate , perhaps som ew h a t to o  c learly  and  stron g ly , 
h is ow n  v iew s on  th e  fa c ts  in  th e case , h e to ld  th e ju ry  m ore  than  on ce  
th at, u ltim ately , th ey  w ere the so le  ju d ges on  qu estion s o f  fa c t , and 
th at th ey  w.ere free to  form  their ow n  op in ion s o f .  th e  w itnesses and o f  
th e w eigh t to  b e  a tta ch ed  to  th eir  ev id en ce . U p on  an  exam ination  o f  
the w hole  charge w e ca n n ot say th at there w as any v iolation  o r  disregard 
o f  any prin cip le  o f  law  or  o f  any  ru le o f  p rocedu re  th at w ou ld  ju s t ify  
us in ordering a retrial in th is case.

T h e question  th at has cau sed  us grea t an xiety  is  w hether, u pon  a ll 
the ev id en ce , and u pon  the term s o f  th e v e rd ict  returned b y  th e ju ry , 
th e con v iction  o f  th e  tw o  ap pellants o f  the o ffen ce  o f  m urder shou ld  be 
upheld . W e  find  that it is c learly  estab lish ed  b y  th e  ev id en ce  th a t 
th e fata l in juries on  th e  deceased  m a n  w ere in flicted  b y  the secon d  
appellant. T h e  first ap pellan t is sh ow n, as c learly , ■ to  h ave  cau sed  a 
non-grievous in jury  w ith  a lon g-b lad ed  w eap on . T h ose  being  the fa c ts , 
it  fo llow s that, w hen  th e C row n  in d icted  bo th  ap pellants on  a charge o f  
m urder, it  based  itse lf upon  section  32 'o f  th e P en al C od e  to  im p u te  to  
th e  appellants a  co m m o n  in ten tion  to  cau se  death . In  su p p ort o f  th at 
allegation  the C row n appears to  h ave relied  m a in ly  u pon  th e ev id en ce  
led  to  sh ow  th at the deceased  m an  and his com p a n ion s w en t to  the 
house o f  the first ap pellan t on  an in v ita tion  to  th em  to  co m e  there and  
discuss a settlem en t o f  som e cases th en  pen d in g  betw een  th e parties, 
and that they  w ere a ttacked  w hen  th ey  w en t th ere in response to  th at 
invitation . T h e case for  th e C row n  w as th at th is in vitation  w as a p retex t 
for inveigling the deceased  and his pa rty  to  th e h ouse o f th e first, a p p e lla n t 
in order, there, to  attack  th em .

In  h is  charge th e trial Ju d ge , w hen  he cam e to  deal w ith  th e qu estion  
o f  com m on  in ten tion , p u t to  the ju ry  th e ev id en ce  o f  th is in vitation  as 
the one m a tter  from  w h ich  it w as op en  to  th em  to  in fer th e requ isite  
com m on  intention . T h is is w h a t th e J u d g e  sa id : "  i f  y ou  be lieve  th e  
ev id en ce  g iven  th at th e tw o  a ccu sed  ca m e there th a t a ftern oon  and 
w anted  A rth u r and C yril to  c om e  th ere "for th e se ttlem en t o f  th e case  
o r  fo r  talk ing ab ou t a settlem en t, an d  th e tw o  accu sed  d id  so e ith er  w ith  
the in tention  o f  luring them - to  th eir  p la ce  and attack in g  the deceased  
severely  and u n m ercifu lly  w ith  w eap on s, th ey  ca n  th en  b e  said to  h a v e  
the co m m o n  in tention  o f  in flictin g  an in ju ry  lik e ly  to  cause d ea th , k illin g  
h im , if  necessary , and each  w ou ld  be  gu ilty  o f  m u rder. G ettin g  C yril 
and A rth u r to  th at p la ce  w as a m ere  b lind  in  th at case . ”  y ’’

I t  is n ot u nreasonable to  assu ine th at it  w as u pon  th is m ateria l th a t 
th e ju ry  considered  th e  qu estion  o f  co m m o n  in ten tion y and a lthough  
the v erd ict th ey  returned— -guilty o f  m urder— im plies th at th ey  fou n d  
the requ isite co m m o n  in ten tion , th e  r ider th ev  ad ded  to  th eir  v erd ict
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recom m en din g  the appellants to  m ercy  on  th e ground that there w as 
n o  prem editation  leads alm ost in evitab ly  .to th e  conclu sion  th at th ey  
d id  n ot a ccep t the ev iden ce th at th ere had  been  an invitation to  a 
con feren ce  w ith  a  v iew  to  an attack .

T h e  ju ry  w ere n ot asked to  address th em selves to  th e question  o f  a 
com m on  intention  on  any other h ypoth esis. F or  instance, th ey  w ere 
n o t asked to  consider th e  m atter on  th e h ypothesis that the deceased and 
h is com pan ion s had been  invited  w ithout any u lterior m otive and  w hen  
th ey  w ere there a d ispute arose and th e tw o appellants then  acting 
togeth er in pursuance o f a com m on  intention  attacked  them  and caused  
th e death  o f  the deceased.

E v e n  if the ju ry  had been  d irected  to  approach  the question  in that 
w a y  th ey  w ould  h ave had to  strain  and stretch  the evidence too  far to  
base upon  it  a com m on  intention  to  cause death . T he transaction  that 
resu lted  in the death  o f  th e deceased m oved  so rapidly as to  m ake it 
ex trem ely  difficu lt to  im pute, fa irly , a com m on  intention  to  both  the 
appellants. T h e  ev iden ce establishes that there w as a fight betw een  
the first appellant and C yril in w hich  the deceased and  A rthur intervened, 
and  th at w hen  cries w ere raised in the house o f the first appellant where 
the. fight w as taking p lace  the secon d  appellant w ho lived in a house 
som e 125 yards aw ay ran up, and seeing a fight in  progress, attacked 
th e strangers in  his b roth er ’ s house. T h e deceased  fe ll m orta lly  in jured 
under the b low s o f the secon d  appellant, and then the first appellant 
delivered  a b low  w ith  a lon g-b laded  w eapon  and in flicted an in jury that 
exp osed  one o f  his ribs. I t  w as, undoubtedly , a cru el and revengefu l 
b low , bu t its real e ffect w as to  cause a non-grievous in jury, and it  can 
hardly be said that in the circum stan ces o f  th is case, the first ap pellan t’s 
b low  accelerated  the death  o f  the deceased . A t any rate, there was 
n oth ing  elicited  in the course o f  the exam ination  o f the m ed ica l officer 
to  show  that it did .

In  our opin ion , on  the evidence in the case the m ore reasonable and 
the fairer v iew  to  take is that each  appellant should  be held responsible 
for  his acts alone. In  that v iew , although prima facie the offence o f 
th e secon d  ap pellan t w ou ld  appear t a  be an offence o f  m urder, there is 
th e ev iden ce already referred to , th at seem s to  us to m itigate that offence 
an d  to  reduce it t o  cu lp able  h om icide n ot am ounting to  m urder. I f  
th e jvuy had been  m ore fu lly  d irected  on  this po in t they  w ould , probably, 
have fou n d  the secon d  prison er guilty  o f  the lesser offence. T h at at 
any  rate, in  our v iew , w as the secon d  ap p ellan t’ s o ffence, on  the case 
as it stands. W e  w ou ld , therefore, set aside the conv iction  o f  m in d er 
and  find th e secon d  ap pellant gu ilty  o f  cu lpable h om icid e  n ot am ounting 
t o  m urder and pass a sen ten ce o f  tw elve  y ea rs ’ rigorous im prisonm ent.

In  regard to  the first ap pellant the ev iden ce show s that he used a long- 
b laded  w eapon  on  a m an  w h o w as already severely  in jured, and w e 
th ink  that in all th e c ircu m stan ces th e  in ference that m ay  be  fairly 
draw n is th at he m u st have know n that h is  a ct w as likely to  cause 
death . W e , therefore, find  h im  gu ilty  o f  a ttem p t to  com m it culpable 
h om icid e  n ot am ounting to  m u rder and  d irect that h e undergoes rigorous 
im prison m en t fo r  a period  o f six years.

Varied.


