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1938 Present: Maartensz J. 

I N THE M A T T E R OF A N APPLICATION BY A . A . PERERA FOR A W R I T OF 

Quo Warranto TO SET ASIDE THE ELECTION OF THE C H A I R M A N OF 

THE U R B A N DISTRICT COUNCIL, K O L O N N A W A . 

Local Government Ordinance, No. 11 of 1920, s. 16—Residential qualification of 
Chairman—Ordinatry resident within the administrative limits—Change 
of residence in order to acquire qualification—Writ of quo warranto. 

A person may acquire a residential qualification in a place other than 
where is wife and family reside if the purpose of his change of residence 
was to enable him to acquire that residential qualification. 

Soysa v. Perera (22 N. L. R. 464) referred to. 

T H E respondent w a s e l ec ted Chairman of t h e K o l o n n a w a Urban 
District Counci l o n D e c e m b e r 1 1 , 1 9 3 7 , at a m e e t i n g he ld under 

sect ion 1 6 of the Local G o v e r n m e n t Ordinance, No . 1 1 of 1 9 2 0 . T h e 
pet i t ioner a l leged that the respondent did not ordinari ly res ide w i t h i n 
t h e l imits of the Urban Distr ict Counci l so as to be e l ig ible for e lec t ion 
under sect ion 1 6 ( 1 ) of the Ordinance. The respondent denied the 
al legat ion. 

H. V. Perera, K. C. (w i th h im E. F. N. Gratiaen and S. Nadesan), for 
the pet i t ioner .—The respondent l i ved at B r a n d i y e w a t t a w h i c h w a s jus t 
outs ide the Urban District Counci l l imits . In D e c e m b e r , 1 9 3 5 , in 
contemplat ion of h i s e lect ion h e adopted an addit ional res idence at 
N o . K 1 , Jahena road, w h i c h Was w i t h i n the l imits . The respondent in 
h i s affidavit s tated that his fami ly l ived at the former place w h i l e h e 
h imse l f ate, drank, and s l ept at t h e lat ter place . T h e m e r e s t a t e m e n t 
that h e ate, drank, and s lept at Jahena road w o u l d not qual i fy h i m as 
" ordinary r e s i d e n t " there . 

[MAARTENSZ J .—Suppose a m a n is e l ec ted and subsequent ly changes 
h i s res idence . ] 

Sect ion 16 impl ies a cont inuous res idence . T h e w o r d s " ordinari ly 
r e s i d e n t " has been interpreted in Soysa v. Perera \ ' 

A man's res idence w a s his home . There is the Lat in m a x i m ubi uxor 
ubi domus. It cannot be said that t h e respondent h a d the animus 
residendi w h e n h e r e n t e d out t h e house in Jahena road. 

N. E. Weerasooria ( w i t h h i m D. D. Athulathmudali), for the respondent . 
— T h e respondent had s w o r n that h e l i ved at J a h e n a road, but that h i s 
w i f e and chi ldren l i v e d at Brandiyewat ta , but that did not m e a n that 
h i s res idence w a s at Brandiyewat ta . T h e Cha irman , b e i n g t h e chief 
e x e c u t i v e officer, has to res ide w i t h i n the adminis trat ive l imits . T h e 
quest ion w h e r e h e res ided is one of fact and m u s t be dec ided o n t h e 
affidavits. 

S. Nadesan, in reply .—The res idence is not m e r e l y a ques t ion of fact, 
b u t o n e of l a w as w e l l . 

> (1021) 22 -V. L. R. 464. 
Cur. adv. vult. 
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March 18, 1938. MAARTENSZ J.— 

This mat ter of an application for a wri t of quo u-arranto came u p 
before m e on the respondent s h o w i n g cause against h i s e lect ion as Chair
m a n of the Urban District Council of K o l o n n a w a (hereafter referred to 
as " t h e Counci l") be ing set aside on the ground of i ts being an inval id 
election. 

T h e respondent w a s e lected on December 11, 1937, at a mee t ing he ld 
under the provisions of section 16 (1) of the Local Government Ordinance, 
No . 11 of 1920, Chairman Of the Council for the year 1938. 

Sub-sect ion (1) of section 16 of the Ordinance enacts as fo l lows : — 

" The members of each District Council shall from t ime to t ime e lect 
any m e m b e r of such Council , ordinarily resident wi th in the administra
t ive l imits thereof, and not be ing the Government A g e n t or Assistant 
Government Agent , as Chairman." 

The pet i t ioner a l leges that t h e e lect ion w a s inval id as the respondent 
w a s not ordinarily resident w i t h i n the administrat ive l imits of the Council 
and thus inel igible for e lect ion as Chairman. 

In support of this object ion the petit ioner filed his o w n and the affidavits 
of four other persons in w h i c h h e and they declared that the respondent 
is and has b e e n res iding w i t h h i s w i f e and fami ly at a p lace cal led 
Brandiyewatta w h i c h is admittedly outside the administrative l imits of 
the Council. 

The petit ioner further declared that h e is personally aware that the 
respondent never had his mea l s cooked at No. K 1, Jahena road and did 
not s leep there e x c e p t o n t w o or three occasions in 1936, w h e n an appli
cation w a s m a d e to h a v e his e lect ion as Chairman void. 

The respondent in reply filed his o w n and affidavits from seven other 
persons that h e has s ince December , 1935, resided, that is to say, been 
eat ing and s leeping in house No . K 1 in Jahena road. 

It appears from the affidavits filed b y the petit ioner and the respondent 
' that t h e respondent has s ince 1933 been from t ime to t ime nominated a 

m e m b e r of the Council and that h e w a s e lected Chairman in December , 
1934, for the year 1935, and e lec ted again i n January, 1936, for the year 
1936, and, I think, 1937. A Chairman ordinarily holds office for two 
years from t h e date of h i s e lect ion. 

The respondent w a s l iv ing in Brandiyewat ta w i t h h i s w i f e and fami ly 
w h e n h e w a s e l ec ted Chairman in 1934. Brandiyewat ta w a s then wi th in 
t h e administrat ive l imi t s of the Council . It w a s exc luded from the l imits 
in 1935. The respondent a l leges that to retain his residential qualification 
h e t h e n took on rent and w e n t and res ided in No . K 1, Jahena road. H e 
admits that h e did not take h i s w i f e and fami ly w i t h him. 

T h e quest ion of fact w h i c h fal ls for decision is whe ther the respondent 
actual ly resided in No . K 1, Jahena road or w h e t h e r h e continued to 
res ide in Brandiyewat ta and h is rent ing of the premises in Jahena road 
w a s a m e r e s h a m or pretence . 

It w a s s tated at the hearing that the house in Brandiyewat ta in w h i c h 
the respondent's w i f e and fami ly res ide is only about a mi le away from the 
house i n Jahena road and as there wasn't s o m e sys tem of espionage, 
definite ev idence as to w h e r e t h e respondent resided could not be produced 
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b y the petit ioner. The s ta tements in, t h e affidavits filed b y h i m that the 
re spondent l i v e d w i t h his w i f e and f a m i l y in B r a n d i y e w a t t a amount to 
n o m o r e t h a n assertions, as the grounds u p o n w h i c h t h e s ta t ement s are 
m a d e are not set out in t h e affidavits. I n one of the affidavits filed by 
t h e pet i t ioner on February 18, 1938, i n rep ly to t h e respondent's affidavits, 
t h e affirmant, be ing a res ident of J a h e n a road, w a s perhaps i n a pos i t ion 
t o say w h e t h e r t h e respondent res ided i n premises N o . K 1 or n o t ; but 
h i s affidavit does not go far enough, for h e does not say that h i s . s tatement 
t h a t the respondent does not eat, s l eep or d w e l l in No'. K 1 is the resu l t 
of h i s h a v i n g h a d t h e premises under observat ion. The affidavit of 
Bagdad that h e s a w a n o t i c e s e r v e d on the respondent at B r a n d i y e w a t t a 
i s of no value . There is in the file a re turn s w o r n to by the process server 
that h e served not ice of t h e appl icat ion for this wr i t on the respondent at 
7.45 A.M. on J a n u a r y 21, 1938, at J a h e n a road N o . 1. 

The peti t ioner's affidavit that t h e s u p p o r t e r s ' o f t h e respondent are 
persons w h o w o u l d b e l ike ly to m a k e fa lse s t a t e m e n t s as to h i s . p lace of 
re s idence is of no avai l i n t h e absence of affidavits to t h e contrary f rom 
persons w h o kept premises N o . K 1 under observat ion and others w h o 
k e p t the h o u s e i n B r a n d i y e w a t t a under observat ion that the respondent 
d i d not res ide i n h o u s e N o . K 1 and that h e res ided i n B r a n d i y e w a t t a . 

T h e respondent affirms that h e h a s s ince D e c e m b e r , 1935, res ided i n 
premises No . K 1 and that h e eats , drinks, and s l eeps in that house . T h e 
affidavits in support are w i t h one except ion f rom persons w h o actual ly 
m e t h i m in that house o n var ious occasions. T h e e x c e p t i o n is t h e 
affidavit of t h e occupant of premises K 3, J a h e n a road. 

N o w apart f rom the defects w h i c h I h a v e pointed out in the affidavits 
filed b y the pet i t ioner, he , to m y mind , w o u l d h a v e found it v e r y difficult 
t o produce conv inc ing e v i d e n c e that the respondent d id not res ide i n 
N ' I X 1, J a h e n a road, for the respondent 's res idence at that h o u s e had 
b e e n cha l l enged i n 1936, and it is in the h ighes t degree improbable that 
h e w o u l d not, w h i l e look ing u p o n h i s h o u s e in B r a n d i y e w a t t a as h i s real 
h o m e , h a v e res ided ( that is, ate, drank, and s l ep t ) , in N o . K 1, J a h e n a 
road on a n u m b e r of occasions sufficient to es tabl i sh that h e regu lar ly 
res ided there, and that h i s rent ing of t h e h o u s e w a s not a pre tence or 
sham. 

I find o n the question, of fact that t h e respondent res ided and is sti l l 
re s id ing at t h e premises N o . K . l , J a h e n a road. 

It w a s contended h o w e v e r on the author i ty of t h e case of Soysa v. 
Perera1, that e v e n if t h e respondent res ided in J a h e n a road h e m u s t b e 
d e e m e d to b e ordinari ly res ident at B r a n d i y e w a t t a w h e r e h e prev ious ly 
res ided and w h e r e his . w i f e and f a m i l y are st i l l residing, as h e w a s under no 
l ega l obl igat ion to s tay in J a h e n a road and w a s free, to return t o B r a n d i y e 
w a t t a a t a n y t ime. 

T h e author i ty c i ted w a s a rul ing g i v e n in an inquiry into a n e lect ion 
p e t i t i o n as regards t h e construct ion of sect ion 13 of the C e y l o n (Leg i s la t ive 
Counc i l ) Order i n Council , 1920, w h i c h enacts as f o l l o w s : — " N o person 
shal l b e capable of be ing e lec ted a M e m b e r of Counci l . . . . w h o 
h a s n o t b e e n ordinari ly res ident w i t h i n t h e area . . . . for a period 
of t h r e e years i m m e d i a t e l y preceding t h e date of n o m i n a t i o n a s a candi
d a t e f o r e lect ion ". 

1 (1921) 22 N. L..B. 464. 



412 Marikar v. Punchihewa. 

The head note reads as fo l lows : — 

" The usual and customary residence of the respondent, w h o w a s 
e lected as a Member of Council for Western Province (B) Division, w a s 
Cotta (wi th in the d iv i s ion) , and h e w a s nominated as a candidate o n 
March 31. H e w a s absent in England from July , 1915, to May, 1919, 
but h e w a s under no legal obligation to stay there during that period, 
and w a s free to return at any t ime. 

" Held, that h e w a s ordinarily resident w i t h i n the area, and that h e 
w a s qualified to b e a candidate for election. 

" A c t u a l inhabitancy during e v e r y one of the days is not necessary. 
It is sufficient if the c la imant can m a k e out a constructive inhabitancy. 
In order to m a k e out a construct ive inhabitancy there m u s t be an 
intent ion of returning after a temporary absence and a power of re turn

ing at any t i m e w i thout breach of any legal obl igat ion ." 

The authority is i n m y opinion not applicable to this case. There w a s 
no ev idence in the case cited that Mr. Perera had left his Cotta res idence 
w i t h the objection of acquiring a residential qualification e l sewhere; whereas 
the respondent in this case himself states that h e w e n t to l ive in Jahena 
road w i t h t h e object of acquiring t h e residential qualification necessary 
for election as a Chairman of the Council . Aga in the respondent is u n d e r 
a legal obl igation to r e m a i n w i t h i n the administrat ive l imits of the 
Council and is no t free to return to Brand iyewat ta at any t ime. 

I k n o w of no l a w w h i c h prevents a m a n from acquiring a residential 
qualification e l s ewhere t h a n w h e r e his w i f e and fami ly res ide if the object 
of his change of res idence - is to enable h i m to acquire that residential 
qualification. 

T h e content ion of l a w therefore also fai ls and the rule m u s t b e discharged 
w i t h costs. 

Rule discharged. 


