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Present: W o o d B e n t o n A . C . J , and E n n i s J . 

T I M E S O F C E Y L O N CO. v. L O W . 

361—C. R. Colombo, 36,111. 

Proxy in favour of a proctor and his two assistants' not working in 
partnership—Civil Procedure Code, s. 27. 

A proxy in favour of several proctors trading in partnership is 
good. 

The appointment b y a single proxy of two or more proctors not 
constituting a firm and not standing in any professional relationship 
t o each other as the proctors of one and the same client is open t o 
objection. B u t there is no objection t o the appointment of a 
proctor and one or more qualified assistants in the same proxy. 

The Supreme Court directed the proxy in this case to be amended 
t o show on the face of i t that two out of the three proctors Were 
assistants of the other. 

r j ^ H E fac t s appear from t h e judgment . 

Hayley, for plaintiffs, appe l lant s .—The sect ion of t h e Code relat
ing t o t h e app o in t men t of proctors is sect ion 2 7 . I t does not m a k e 
a n y reference t o proctors practis ing i n partnership. Y e t n o objec
t i on h a s ever b e e n t a k e n t o a s ingle proxy being granted t o proctors 
pract is ing in partnership. T h e singular, " a proctor ," is used in 
s e c t i o n 27 . B u t t h e s ingular inc ludes the p lura l—see Interpretat ion 
Ordinance , T h e form i n t h e Code ( F o r m 7) indicates t h a t several 
proctors m a y be appointed by o n e proxy. 

If partners m a y file a s ingle proxy, there i s noth ing in principle 
w h i c h wou ld m a k e t h e present proxy bad . T h e fact t h a t a senior 
proctor ins tead of sharing t h e profits g ives a m o n t h l y salary does 
not m a k e any difference in principle. 

T h e filing of proxies l ike t h e present , w h e n there are several 
Courts where t h e proctors m a y h a v e t o appear at a lmost the s a m e 
t i m e , is an advantage , bo th from t h e point of v i ew of t h e Court and 
t h e pract i t ioners . 

T h e case relied o n by t h e Commiss ioner of B e q u e s t s , Letchimanan 
v. Christian,1 does n o t dec ide t h e quest ion n o w before t h e Court. 
I n that case o n e proctor appointed another proctor by proxy t o 
appear for h i m . 

Counse l also referred t o Habibu Lebbe v. Punchi EUena,2 Rossiter 
v. Elphinstone.* 

Stanley Obeyesekere, C.C., amicus curiat.—If several proctors are 
a l lowed t o file o n e proxy in their favour, t h e Government would b e 

i (1898) 4 N. L. R. 823. 2 (1894) S C. L. R. 84. 
* (1881) S. C. C. 63. 
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defrauded of t h e s t a m p r e v e n u e . [ E n n i s J . — M o w is t h e Govern- 1M8. 
m e n t de frauded?] Counse l referred t o s e c t i o n 6 of t h e S t a m p Times of 
Ordinance. [ E n n i s J .—-But t h a t refers t o several d i s t inc t m a t t e r s CeyUmCo.v. 
conta ined in o n e d o c u m e n t . This i s o n e a p p o i n t m e n t . ] T h e 
schedu le t o the. S t a m p Ordinance c o n t e m p l a t e s a s ing le proctor, and 
prescribes a s t a m p d u t y for t h a t . I n t h e c a s e of a partnership there 
is on ly o n e person. 

E a c h proctor m a y t a x h i s cos t s w h e n severa l appear for o n e 
c l i en t ; there i s n o t h i n g t o p r e v e n t t h a t . T h e responsibi l i ty w o u l d 
b e divided, and t h e Court cannot ho ld any o n e of t h e m respons ib le 
for a n y act . 

Hayley, i n r e p l y . — A firm of proctors are n o t a l ega l en t i ty . 
T h e y are separate proctors in t h e e y e of t h e l a w . A l l t h e objec t ions 
urged wi l l apply w i t h equal force t o a firm of proctors . 

Cur. adv. vult. 

October 16, 1913 . WOOD BENTON A . C . J . — 

This case h a s b e e n referred b y m y brother E n n i s t o a B e n c h o f 
t w o J u d g e s . I t invo lves a n important ques t ion of pract i ce . T h e 
plaint i f fs-appel lants , t h e T i m e s of Cey lon C o m p a n y , L i m i t e d , s u e 
t h e de fendant for t h e recovery of a s u m of E s . 8 . 5 5 on a m o n e y 
c l a i m . Their p la int i s s igned b y M r . H i s l o p . Their proxy is m a d e 
out in t h e n a m e s of Mr. O s m u n d T o n k s , Mr. E . W . H i s l o p , a n d 
M r . He l lard , " Proctors of t h e S u p r e m e Court of t h e I s l a n d of 
Cey lon , jo int ly a n d s e v e r a l l y . " T h e s t a t e m e n t of a c c o u n t for
w a r d e d t o t h e de fendant i s s igned b y Mr. He l lard . T h e learned 
Commiss ioner of B e q u e s t s refused t o accept t h e p l a i n t in t h e 
present form, and returned i t t o b e a m e n d e d w i t h i n s e v e n d a y s b y 
t h e de le t ion of t h e n a m e s of t w o proctors , and t h e a t t a c h m e n t of 
t h e proxy in favour of the, o n e w h o w a s reta ined. T h e plaint i f fs 
appea l from th i s order. 

T h e grounds of t h e dec is ion are t h u s s t a t e d b y t h e l e a r n e d 
Commiss ioner of B e q u e s t s : — 

" T h e s e three g e n t l e m e n d o n o t c o n s t i t u t e a firm, and t h e 
proxy itself purports t o appoint t h e m joint ly a n d 
several ly . I n fac t , t h i s is a m o d e s t inv i ta t ion to t h e 
Court t o ass i s t professional m e n t o a c h i e v e t h e s o m e w h a t 
difficult task of be ing present in three Courts a t o n c e . 
T h e S u p r e m e Court has a lready po in ted o u t t h a t t h e r e 
can b e only one proctor in a c a s e . S e e 4 N. L. B. 323." 

T h e case referred t o i s t h a t of Letchimanan v. Christian.1 I n t h a t , 
c a s e Sir J o h n B o n s e r C .J . he ld t h a t n o proctor i s en t i t l ed t o a p p e a r 
for a c l ient u n l e s s h e h a s a proxy s igned by s u c h c l i ent , t h a t t h e r e 
c a n n o t b e m o r e t h a n o n e proctor a t t h e s a m e t i m e o n t h e record , 

1 (1898) 4 N. L. B. 8X8. 
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and that t h e form of proxy (No . 7) scheduled t o the Civil Procedure 
Code, in so far as it refers t o one proctor appoint ing another proctor 
in a case , is not justified by sect ion 27 of t h e Code. This ruling i s , 
of course, based on t h e provision in seot ion 27 t h a t t h e appointment 
of a proctor t o m a k e any appearance or application or do any act 
on behalf of a party in any Court shal l b e in writ ing s igned b y t h e 
c l ient . B u t it does not t o u c h t h e quest ion of the appointment of 
more t h a n one qualified proctor b y a s ingle proxy. I t i s wel l 
se t t l ed ( see Bo88iter v. Elphinstone *) t h a t a proxy in favour of 
several proctors trading in partnership is good. There is no 
authority in Ceylon for t h e appo intment by a s ingle proxy of t w o 
or more proctors n o t cons t i tu t ing a firm, and not s tanding in any 
professional relat ionship to each other, as t h e proctors of one and 
the s a m e c l ient , and such an appo in tment would be open to t w o 
substant ia l object ions , po inted out by Mr. Obeyesekere, Crown 
Counse l , w h o acted as amicus curia; o n t h e hearing of th i s appeal. 
I n the first p lace , it would defraud t h e revenue of the s t a m p d u e 
under Schedule B , Par t I I . , of Ordinance N o . 22 of 1909, on every 
appo intment of a proctor; and in t h e n e x t p lace , w e should have 
introduced in to an act ion several independent proctors, each of 
w h o m would b e in a posi t ion t o throw u p o n t h e other responsibil i ty 
for any ac t which w a s cal led in quest ion . I do not see , however, 
any substant ia l object ion t o t h e appo intment of a proctor and one 
or more qualified ass i s tants in t h e s a m e proxy. T h e proctor whose 
ass i s tants t h e y are would remain responsible t o the cl ient and t o t h e 
Court for everyth ing done by t h e m under t h e proxy. T h e provision 
in sect ion 28 of the Civil Procedure Code, that , on the dea th of any 
proctor appointed under sec t ion 27, no further proceeding shall b e 
t a k e n in the act ion against t h e party for w h o m . h e appeared until 
thirty days after not ice t o appoint another proctor has been g iven 
t o that party , either personal ly or in such other m a n n e r as t h e 
Court directs , would not , in m y opinion, give rise to any difficulty 
in this mat ter . If t h e dea th e v e n of one of several partners acts as 
a revocat ion of a proxy granted in favour of a firm, the dea th of 
the principal proctor, where a proxy w a s granted in favour of a 
proctor and one or more of his ass i s tants , would h a v e a similar 
•effect. N o form of proxy is prescribed by the t ex t of t h e Civil 
Procedure Code itself, a l though F o r m N o . 7 appears in the schedule . 
I see n o reason w h y t h e p la int w i t h w h i c h w e are here concerned 
should not be accepted o n t h e proxy being a m e n d e d so as t o read 
a s f o l l o w s : — 

" W e , t h e T i m e s of Cey lon Company , L i m i t e d , have nominated , 
const i tuted , and appointed, and do hereby nominate , 
cons t i tu te , and appoint , Osmund Tonks and his Assistants' 
Robert H i s l o p and J o h n Alexander Hel lard , Proctors of 
t h e Honourable t h e Supreme C o u r t , " &c. 

1 {1881) 4 S. C. C. 68. 
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1918. 

ENNIS J . — 

T h i s i s a n appea l f rom a n order of t h e Court of B e q u e s t s , C o l o m b o , 
returning a p la int for a m e n d m e n t u p o n refusing t o accept a proxy 
in favour of three proctors o n t h e ground t h a t there c a n b e o n l y 
One proctor in a case . T h e second- a n d t h i r d - n a m e d proctors i n t h e 
proxy are as s i s tants t o , and pract ice exc lus ive ly for and o n behalf 
of their principal , O s m u n d T o n k s , t h e first-named proctor, a t t h e 
address g i v e n for service of process . 

I do not s e e any legal or pract ical object ion t o s u c h a proxy . 
T h e object of t h e s e proxies i s t o s h o w t h e Court t h a t t h e proctor 
appearing for a par ty is du ly authorized b y t h a t party . There i s 
n o express provis ion in t h e Code l imi t ing t h e n u m b e r of proctors 
t o b e appointed o n a proxy. S e c t i o n 24 provides t h a t a n y appl ica
t ion , ac t , or t h i n g t o b e m a d e or done by a party m a y be m a d e or 
d o n e b y a proctor du ly authorized. 

U n d e r t h e proxy before u s every o n e of t h e three proctors 
m e n t i o n e d is " d u l y a u t h o r i z e d , " and any o n e of t h e m could m a k e 
appl icat ion, & c , for t h e par ty h e represents w i t h o u t a contravent ion 
of t h e t e r m s of t h i s sec t ion . 

T h e pract ice in Cey lon already a l lows t h e m e m b e r s of a partnership 
of proctors t o be jo int ly a n d severa l ly appointed o n a proxy. T h e 
m e m b e r s of s u c h a partnership are assoc ia ted i n t h e partnership 
b y their o w n a g r e e m e n t , a n d i n t h e case b y t h e author i ty of their 
c l i ent . I n t h e proxy before u s t h e three proctors n a m e d are 
assoc ia ted as principal and as s i s tant s by their o w n agreement , a n d 
t h e y are assoc ia ted in t h e case b y t h e author i ty of the ir c l ient . I t 
s e e m s t o m e t h a t if there is n o pract ical object ion in t h e case of 
partners , there c a n be n o n e in t h e present c a s e . 

I concur w i t h t h e order proposed b y m y brother t h e A c t i n g 
Chief J u s t i c e . 

Sent bach. 

I w o u l d s e n d t h e c a s e back t o t h e Court of B e q u e s t s w i t h a 
direct ion t h a t t h e p la int , account , and proxy should be a c c e p t e d o n 
t h e proxy be ing a m e n d e d in t h a t s e n s e . 

I t i s e m i n e n t l y desirable t h a t n o t h i n g shou ld b e done t o d imin i sh 
t h e professional responsibi l i ty o f proctors t o their c l i ents and t h e 
Court, but where t h a t responsibi l i ty i s fu l ly safeguarded there is n o 
n e e d t o refuse formal recognit ion to a re laxat ion of t h e ex i s t ing 
pract ice , w h i c h wi l l be of t h e u t m o s t conven ience both t o proctors 
and t o their c l i ents . 

WOOD 
EBNTON 
A.O.J. 
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