
Sat HOWARD C.J.—The King v. J . i t .  Appuhamy.

[C ourt of Criminal A ppeal.]

1949 P resen t: Howard G .J., Cannon and Jayetileke JJ.

T H E  K IN G  v. J . M . A P P U H A M Y .

56— M . C. Badulla, 11,019.

Court of Criminal Appeal—Charge of Murder—Circumstantial evidence—Verdict 
against the weight of evidence.

The accused was convicted of murder by a majority of five to two. 
The case against him was based on circumstantial evidence. A vital 
question in the case was whether, at a certain point of time, the accused 
was seen carrying in his hands a curved katty, like P 2, which was 
produced in evidence and which was found with bloodstains on it in the 
loft of the accused s kitchen on the day after the deceased was murdered. 
The two principal witnesses for the prosecution both stated at the trial 
that the accused was carrying a katty like P 2. In the Magistrate’s 
Court both of them said that he carried something in his hand winch 
they were not able to identify. It also transpired at the trial that 
according to the note made by the Village Headman in his diary neither 
of these witnesses mentioned the fact that the accused was carrying 
a katty.

Held, that the jury should have had a reasonable doubt as to wheiher 
the two witnesses saw a katty and that the benefit of that doubt should 
have been given to the accused.

Th i s  w as an ap plication  for  leave  to  appeal against a conviction  by a 
Ju dge and Ju ry  before  the S econ d  M idland C ircuit, 1944.

M . M . Kurnarakulasingharn fo r  the applicant.

E . H . T. Gunasekara, C .C ., for  th e  Crow n.

Cut. adv. vult.
D ecem b er  20, 1944. H oward C .J .—

T h e  accu sed  w as con v icted  o f  m urder b y  a m a jority  verd ict o f  five to 
tw o . N o  com p la in t has been  m ade by  C ounsel for  the accused  w ith
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regard to  th e charge o f  th e  learned Ju d g e . I t  has, h ow ever, b een  
con ten d ed  th a t th e  v erd ict o f  th e m a jor ity  o f  th e ju ry  is unreasonable 
and, hav ing  regard to  th e ev id en ce , ca n n ot b e  su pported . T h e  deceased  
m et w ith  h er death  o n  A p ril 30, 1944, in  a  m ost bru ta l m anner. T h e  
p ost-m ortem  exam ination  revea led  n um erou s in juries on  th e h ead  and  
neck . Several arteries o f  th e  n eck  h a d  been  severed . I n  th e  opin ion  o f 
th e D istr ict M ed ica l O fficer, B a d u lla , on e o f  the in juries w as cau sed  b y  
a k atty , like P  2, w h ich  w as p rod u ced  in ' ev id en ce . P  2 h ad  a  cu rved  
blade and w as very  sharp. T h e case  against th e accu sed  rested  on  th e 
ev id en ce  o f  three w itnesses and the finding by  th e  P o lice  at 9  a .m . on  M ay  
1 o f  th e k a tty  (P  2) w ith  b loodsta in s on  it in th e lo ft  o f  the a ccu sed ’ s 
k itch en . M u ttu  B a n d a  stated  th at a b ou t n oon  he w as w ith  another 
m an nam ed Sudu B a n d a  on  a foo tp a th  skirting th e ju n gle  and leading 
to the houses o f  the accu sed  and th e deceased  w om an . H e  heard  a 
w om a n 's  cries “  H ere  I  am  being  k illed  ” . H e  con tin u ed  to  go  forw ard 
and says that h e  saw  th e  accu sed  h urryin g aw ay from  th e d irection  o f 
the cries w ith  a k a tty  in h is  h an d  and turning from  th e d irection  in  w hich  
he w as going in to  th e ju n gle . T h e  h an dle  o f  th e k a tty  w as like P  2. H e  
then w ent on  to  an en closu re be lon g in g  to  T issa  H a m y , th e fa ther o f  the 
deceased  w ith  w hom  she lived , an d  fo u n d  her dead  b od y  w ith  th e  n eck  
cu t  and in juries on  the head. S om etim e  later, about 3 P.M., h e m et 
T issa H a m y  and told  h im  w h at h e h ad  seen . H e  then  w ent to  in fo rm  th e 
H ead m an . T h e testim on y  o f  M u ttu  B a n d a  is corroborated  by  th at o f 
Sudu  B a d a . T h is w itn ess m ade a sta tem en t to  the H ea d m a n  on  the 
sam e d a y . A n oth er m a n  ca lled  S iya tu  also testified  to  th e fa c t  th at 
about n oon  h e w as on  P a law atta  in  th e  h ouse o f  K alu  B a n d a , w h ich  is 
n ext door to  the house o f  the accu sed , w hen  he saw  the accused  going in 
th e d irection  o f  his house w ith  a k a tty  in  his hand. A  short tim e after 
he reached  h is house th e accu sed , a ccord in g  to  the ev id en ce  o f  th is 
w itness, ca lled  to  h im  to  p lu ck  som e arecanuts. T h e  w itness refused  and 
then proceed ed , on  the in vitation  o f  the accused , to  share his m id d ay  
m eal w ith  h im . S iya tu  then  p lu ck ed  som e nuts for  h im . S iyatu  sa ys 
he knew  n oth ing  ab ou t the death  o f  th e d ecea sed  and it. was n ot until the 
fo llow in g  day that h e to ld  a con stab le  w h a t h e saw.

T he testim ony  o f  M u ttu  B a n d a , Sudu  B a n d a , S iyatu  and the finding 
o f  the b lood -sta in ed  k atty  in  the lo ft , th ou gh  o f  a circu m stan tia l character  
is i f  be lieved  su fficient to  establish  th e gu ilt o f  the a ccu sed  bey on d  
reasonable d ou bt. T h e  on ly  qu estion , th erefore , th a t arises is w h eth er 
it w as reasonable fo r  th e m a jor ity  o f  th e  ju ry  t.o h ave  a cce p te d  th e  
ev id en ce  o f  these three w itnesses. M u ttu  B a n d a  and Sudu  B a n d a  at the 
trial bo th  stated  th at th e accu sed  w as carry ing  a long han dled  k atty  
like P  2 . I n  th e ' M ag istra te ’ s C ou rt bo th  o f  th em  said th at he carried  
som eth in g  in  h is h and w h ich  th ey  w ere n o t ab le  to  id en tify . I t  also trans
pired at th e trial that a ccord in g  to  th e n ote  m a d e  by  the V illage H ea d m a n  
in  his diary neith er o f  th ese w itn esses m en tion ed  th e fa c t  that, th e accused  
w as carrying a k a tty . T h e  case  against th e accused  w as com p le ted  b y  
th e finding o f  th e  k a tty  in  th e lo ft . I f ,  h ow ever, - there is a reasonable 
d ou bt as to  w h eth er M u ttu  B a n d a  and S udu  B a n d a  saw  su ch  a w eapon  
in th e h an ds o f  th e  accu sed , on e  o f  th e  v ita l links in  th e  cha in  o f  c ircu m 
stan ces is b rok en .. I n  th e op in ion  o f  th e m a jor ity  o f  us th e ju ry  sh ou ld
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have h ad  a reasonable d ou bt as to  w hether these tw o  w itnesses saw  a 
k a tty . T h e  benefit o f  that d ou bt shou ld  have been  given  to  the accused. 
I n  conn ection  w ith  the finding o f  th e k a tty  in  th e lo ft , it has also to  be  
born e in  m in d  th at it  w as n ot fou n d  b y  th e V illage  H ead m an  w hen  h e  
arrested  th e accused  at h is house on  th e day o f  the crim e. I t  w as on ly  
fou n d  b y  the P o lice  a t 9  a .m . on  the fo llow in g  m orning. There is, there
fo re , a possib ility  th at it  w as in troduced  after the accused  had been  taken 
away.-

A  carefu l scrutiny  o f  th e charge o f  the learned Judge indicates th at in 
h is  opin ion  the ev iden ce w as n ot o f  such  a  character as to  ju stify  a 
con v iction . T he m a jority  o f  us share that opin ion  and con s id er  that 
there w as a  reasonable and substantial am ount o f  d ou bt as to  the guilt 
o f  the accused  and th at he w as en titled  to  the benefit o f  that doubt.

W e  accord ing ly  set aside the con v iction ' and acqu it the accused.

Conviction set aside.


