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1343 Present: K eunem an and Jayetileke JJ.

HENDRICK APPUHAM Y, Appellant, and  MATTO SINGHO, 
Respondent.

267—D. C. Colom bo, 12,588.

M alicious prosecu tion— In fo rm a tio n  g iv e n  to  th e  Police b y  d e fen d a n t—P rosecu
tio n  o f p la in tiff b y  Police a fte r  in ves tig a tio n — N o req u es t b y  d e fen d a n t to  
th e  Police to  p rosecu te— L ia b ili ty  o f de fen d a n t.
W h ere d efen d a n t g a v e  certa in  in fo rm a tio n  to  th e  P o lic e  an d  th e  

P o lic e  h a v in g  m a d e  in v e stig a tio n  in to  th e  in fo r m a tio n  p ro secu ted  
th e  p la in tiff, and  w h ere  th e r e  w a s  n o  ev id e n c e  as to  th e  n a tu re  
o f  th e  in fo rm a tio n  g iv en , or as to  a n y  o th e r  act o n  t h e  p art o f  th e  
d efen d a n t apart fro m  th e  fa c t  th a t h e  g a v e  in form ation ,—

H eld , th a t th e  d efen d a n t w a s  n o t lia b le  in  d a m a g es fo r  m a lic io u s  
p rosecu tion . S a ra va n a m u ttu  v . K anagasabai (43 N . L . R . 357) fo llo w ed .

^ ^ P P E A L  from a judgm ent of the D istrict Judge of Colombo.

H. V. Perera, K .C . (w ith  him  K in g sley  H erat) , for defendant, 
appellant.

L. A. Rajapakse  (w ith  him  J. M. Jayem an n e), for plaintiff, respondent.
Cur. adv. vu lt.

Septem ber 17, 1943. Keuneman J.—
This is an action for m alicious prosecution. 'T he prosecution w as 

instituted by the Police. In the plaint it w as alleged  that the defendant
1 (1937) 2 G. L. J . 222. 2 44 N . L. R . 476.
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wrongfully, falsely and m aliciously m ade a complaint to the Police, and 
that as a result of the complaint the plaintiff w as prosecuted by the 
Police. In his answer, the defendant, after a general denial of the' 
allegations in  the plaint, admitted that he gave certain information to 
the Police, w hich he denied w as wrongful, false, or malicious, and added 
that the Police, having m ade investigation into the information so given  
prosecuted the plaintiff. The principal issues w ith  which w e are 
concerned are issues 1 and 2, nam ely :

“ (1) Did the defendant on May 21, 1939, make a complaint against 
the plaintiff to the Aturugiriya Police ?

(2) As a result of the said complaint w as the plaintiff prosecuted by the 
A turugiriya Police in  M. C. Colombo, Case No. 38,931, on a 

-  charge of having com m itted crim inal intimidation and com
m itted to stand his trial before the D istrict Court of Colombo 
in  D. C. 186 Criminal ?

The learned D istrict Judge held that it had to be proved, in ter  alia. 
that in  addition to m aking a complaint or giving information to the  
Police, the defendant either requested or directed the prosecution of the 
plaintiff. The D istrict Judge held  that there w as sufficient evidence o f ’ 
this in the admission in th e answer, and gave judgm ent against the  
defendant.

In appeal it  is argued that there is no evidence to support the finding 
of the D istrict Judge on this point. No evidence in fact has been given  
as to the actual inform ation given to the Police by the defendant, nor 
as to the circum stances under w hich that information was given. No 
Police officer has been called, and w e do not know whether this w as the  
first inform ation given  to the Police, and whether, in  giving the informa
tion, the defendant in  fact form ulated a charge against the plaintiff, 
based upon his own knowledge. The plaintiff said that, in  the M agistrate’s 
Court, the defendant gave evidence against him , but here again w e do not 
know w hat that evidence was, and no attempt w as made to put in the  
evidence of the defendant as contained in the M agistrate’s record. The 
D istrict Judge thought that w hat the defendant told the Police can be 
gathered from the plaint P  1 in the M agistrate’s Court, but I do not 
think the D istrict Judge w as justified in drawing the inference that the  
defendant gave inform ation to the Police in the form  contained in  P  1. 
It seem s clear from  the proceedings that the plaint w as filed not only  
on the inform ation given  by the defendant, but also as a result of further 
investigation by the Police. Nor does the fact that the defendant was 
.the first w itness called throw any light on the matter, as the District 
Judge thought it did.

The D istrict Judge depended also on a statem ent in  cross-exam ination  
by the plaintiff, to the effect that his w ife  told him  that the Police came 
in  search of plaintiff to his house accompanied by the defendant and 
defendant’s father. P laintiff’s w ife  w as not called, and, it  is im possible 
to hold that her statem ent, even if it w as made, w as true. The District 
Judge should have dism issed from  h is m ind this hearsay evidence, which
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at the m ost could only h ave been utilized to exp lain  th e  subsequent 
conduct of the plaintiff, w ho ran aw ay from  h is v illage thereafter.

In a recent case, Saravan am uttu  v . K anagasabai - Howard C.J., after  
dealing w ith  previous cases, said :

“ The cases that I have cited establish as a clear principle o f law  
that there m ust be som ething m ore than a m ere g iv in g  of inform ation  
to the Police or other authority w ho institutes a prosecution. There 
m ust be the form ulation of a charge, or som ething in the w ay of 
solicitation, request or incitem ent of proceedings.”

The decision in th is case is, I  think, very largely  in  conform ity w ith  the  
decision of the P rivy  Council, in T ew ari v . B h agat S ingh  ’ cited to us 
on behalf of the plaintiff. I m ay cite th is passage :

“ If a com plainant did not go beyond g iv in g  w hat h e  b elieved  to be 
correct inform ation to th e P olice and the Police, w ithou t further  
interference on h is part (except g iv in g  such honest assistance as they  
m ight require) thought fit to prosecute, it  w ould  b e im proper to m ake  
him  responsible in dam ages for th e  failure of the prosecution. But, 
if  the charge w as fa lse to the know ledge of the com plainant, if  h e  
m isled the Police by bringing suborned w itnesses to support it, if  h e  
influenced the P olice to assist h im  in sending an innocent m an for trial 
before the M agistrate, it  w ould  be eq ually  im proper to a llow  him  to  
escape liab ility  because the prosecution had not techn ically  been  
conducted by him . The question in a ll cases of th is kind m ust be—  
Who w as the prosecutor ? And the answ er m ust depend upon th e  
w hole circum stances of the case. The m ere setting of the law  in  
m otion w as not the criterion, the conduct of th e com plainant, b efore  
and after m aking the charge, m ust also be taken into consideration:”

In the present case, w e do not know w hat inform ation w as g iven  by the  
defendant to the Police. W hether it included the form ulation of a charge, 
or w as based upon his personal know ledge, or w as believed  by him , w e  
cannot say, because there is  no ev idence either w ay  on those points. 
There is nothing to show that h e exercised  any influence upon the actions 
of th e Police. There is nothing to suggest that he suborned W itnesses. 
In this state of the evidence, I th ink  there is an im portant and v ita l 
elem ent m issing in the case of the plaintiff. It is  not possib le on the  
w hole of the evidence to hold, that the defendant w as the real 
prosecutor.

The appeal is allow ed w ith  costs, and the plaintiff’s action dism issed  
w ith  costs.

J ayetileke J.— I.agree.

A ppea l a llow ed . -

2 (1907-8) 24 T . L . R . 884.>43 N . L . R . 357.


