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Secetion 15 (¢) of the Knndy;\u Law Declaration and Amendment Ordinance
does not cnable a diya married illegitimate daughter to have a right of inheri-

tance to her father’s acquired property.

Where a Kandyan died intestate leaving legitimate children and also an

illegitimate daughter who was married in digr—
Held, that the illegitimate daughter had no right of inheritance to her father

acauired property-.

APPEAL from a judgment of the District Court, Kurunegala.

C. R. Guneratne, for 2nd respondent-appellant.
H. W. Jayeiardene, Q.C., with 1. B. Discanayale, for petitioner

respondent.
Cur. ade. velt.

February 16, 1956. BasNavakg, CL.J.—

The only question that arises for determination 6n this appeal is
whether a diga married illegitimate daughter forfeits her right to inherit
her father’s acquired property in consequence of her marriage in diga.

Shortly the facts are that one Solhondirala whose estate is bemc adminis-
tered by the petitioner, his binna m.'trne(l daughter, left two children
by his marnage, the petitioner and the first respondent, a daughter who
married in dige in 1924. He also left an illegitimate daughter who
married in diga, in 1921; the second respondent, (hereinafter refered’ to

as the appellant).
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The learned District Judge has held that the first respondent and the
appellant having married in dige have forfeited their rights to the inkeri-
tance and that the petitioner alone is entitled to the property left by
Sohondirala. ., .

Learned_ Counsel for the '\ppcllm\t while concednw the concctness of
the le:uncd District Judge’s decision in regard to the first xc.,pondcnt.,
contends that the learned District Judge was wrong in law when he held
that the illegitimate daughter who married in diga forfeited her rights.
He contends ﬂnt in Kandyan Law an illegitimate daughter does not. b\'
marrying in diga forfeit her rights to her father’s acquired property..

Hc submits that, as Sohondirala died in 1950 after the ]\andvan Lm\'
Declaration and Amendment Ordinance No. 39 of 1938 (hereinafter
referred to as Kandyan Law Ordinance) came into operation, he would
Ie entitled to claim the benefit of section 15 (¢) of that Ordinance, as the
deceased intestate had registered himself as the father of the appellant
whien registering her birth.  That section reads—

“1V¥hen a man shall die intestate after the commencement of this

Ordinance leaving an illegitimate child or illegitimate children—

(2) such child or children shall have no right of inheritance in lep(‘(t
of the paraver:i property of the dececased ; -
(») such child or children shall, subject to the interests of the
- surviving spouse, if any, be entitled to suceeed to the acquired
property of the deceased in the event of there being no legiti-
mate child or the descendant of a legitimate child of the
- deccased ; :
() any such child shall, subject to the interests of the surviving
spouse, if any, be entitled to suceceed to the acquired property
of the dececased equally with a legitimate child or the legiti-

mate children, as the case may be—

(i) if the deceased intestate had registered himself as the
father of that child when registering the birth of that
child : or

(ii) if the deceased intestate had in his lifetime been adjudged
by any competent court to be the father of that child >

If the appellant had remained unmarried or had contracted a marriage
in binna, there would have been no question of her right to share in
the succession to her father’s acquired property. But having married
in diga she cannot c@capc the conscquences of such a marriage which are
thus stated in Armour’s Grammar of Kaudyan Law (Percra’s edition),
p. 30— .

* A daughter will be incapacitated from inheriting landed pu)],exl\
frem her father by being given away in Deega marriage by her father—

* it being premised that she remained settled in Deega until her father’s

death, and that her father left other issue a son, or a d'\unhtcx ~cttlcd

" in the father’s house in Beena ”’ -

This st'itcmcnt of the Jaw of forfeiture of the Tight to inherit the hn(lcd
'px-opclt) of the father has been consistently aﬁumcd by this Court.
The appellant ost her right to share in the inheritance of her father’s

acquired property as au illegitimate chikl by Leing given in marriage in
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digae and remaining so settled until her putative father's death and
is therefore not entitled to succeed in her elaim. Section 15 of the Kandyan
T.aw Ordinance docs not have the effect of restoring the rights that were

lost when she married in diga. -

Learned Counsel has also argued that while scction 13 of the Ordinanc
prescribes how children of two or more marriages shall inherit the property
of their father it docs not state the rule of inheritance governing a casc
where a man dies intestate leaving legitimate as well as illegitimate

children. ;

He submitted that the rule in such a case, according tv Kandyan Law,
was that the legitimate children took enc moicty and the illegitimate
The rule of inheritance submitted by Counsel

children the other.
1 of this C'ourt.

has the authority of the decisions

The question then is whether the appellant forfeited her rights to the
inheritance by her mariage in digu. ILearncd Counsel submnits that she
did not. He relies on the rule of Kandyan Law that a dige marriage
does not result in a forfeiture if the daughter were the only child of a
man’s first, or second, or third marriage. )

He contends that the rule is capable of extension to illegitimate
children ; bLut has cited no authority in support of the proposition.
The rule on which Counsel relies has the authority of this Court 2 and of
such writers as Armonr and Swwers3 but there is no authority or
justification for the extension of that rule to children who are not children
of a marriage.

It is not claimed that the appellant is a child by the deceasedd intestate’s
marriage and the rule of forfeiture will therefore prevail as the appellant
cannot bring herself within its exception.

“The appeal is accordingly dismissed with costs.

WEERASOORIYA, J.—

I have nothing to add to the judgnient of My Lord the Chief Justice
except in regard to the point urged by Mr. Guueratne on the basis of
the rule of Kandyan Law that on a man dying intestate and leaving
legitimate as well as illegitimate children, his acquired property is divided
into two moicties of which one would be shared by the illegitimate
children. Itscems to me that section 135 of the Kandyan Law Declaration
and Amendment Ordinance, No. 39 of 1938, has brought about a substantial
change of the law in this respect. Paragraph (c) of that section provides
that the illegitimate child or children referred to therein shall be entitled
to succced to the acquired property of the deceased equally with his
legitimate child or children. In a case to which that Ordinance applies,
the position therefore would be that there is no separate moiety which
devolves on the illegitimate child or children, and there is, accordingly,
no room for the application of the principle relied on by Mr. Guneratne
that in the absence of any other representative in the 1lle01t1matc hnc

v InvrcLSf;zna;a,m, deceased (1907) 10 N. L. Rl 129; Appukami r. Lapaya 11905) 8

2 Punchi Mcnika v. 1'L‘llllt,oo:ljfdtrc (1813) Morgun 350—D. C. Col., Kand, 20595,
i (4851) Austin 122 ’

3 _lrmpur 63,71,73, buu:cru 3.
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to inhcrit' that moiety it would fall to an illegitimate daughter who has
contracted a dige marriage, even though she may otherwise have
forfeited her right of inheritance to her father’s acquired property-.

I agree that the appeal should be dismissed with costs:

Appeal dismissed.




