
BASXAVAKK, f’-T.— MrnUa r. Xauded,a,n,/

1956 P r t x m l : Basnayake, A.C.J., and W eerasooriya, J.

B A N  M K N JK A , A p p e lla n t a n d  N A N D O H A M Y  <•/. a!.. R espondents  

•S'. G. 2 2 7 — D . C . K ttr ttnegala  ( f n l y . )  JS-JO/T

/Cand>/an Law— llle'iilimnle dawjhter married in dig;)— Forfeiture of rhjht to inherit 
father's acquired property— Kandyan Lair Declaration, and Amendment 
Ordinance, X o . Vd of I ’JSS. *•*. 13. Id (')■

Section 15 (c) of the Kandyan Law Declaration and  Amendment Ordinanco 
docs no t enable a diya married illegitimate daughter to  have a right of inheri­
tance to  her fa ther’s acquired property.

W here a  K andyan  died intestate leaving legitim ate children and also an 
illegitim ate daughter who was married in diya—

Held, th a t th e  illegitimate daughter had no right of inheritance to her father’s 
acquired property.

A-l j -P P E A L  from  a judgm ent o f  the. D istrict C ourt, K uruncgnla.

C . II. G a n e r a ln e ,  for 2 nd respondent-appellant.

H .  II . J a t je u r i rd e n e ,  Q .C .,  with T .  B .  D h -sa n a y a k c ,  fa r  p e t i t i o n e r  
resp ond en t.

C u r .  tide, vtt/l.

P eb ru ary  16, 19oG. B a s n a y a k e . C .J .—

T h e o n ly  q u estio n  th a t arises for d eterm in ation  on  th is  appeal is  
w heth er a d i g a  m arried  illegitim ate daughter fo r fe its  h er r igh t to  inherit 
her fa th er ’s acq u ired  property in  consequence o f  h er m arriage in d iga .

S h o rtly  th e  fa c ts  are that one Sohondirala w hose e s ta te  is being ad m in is­
tered b y  th e  p e titio n er , h is b inna  married d au g h ter , le ft  tw o 'ch ild ren  
byr h is  m arriage, th e  petition er and the first resp o n d en t, a  daughter w ho  
m arried in  d i g a  in  1924. l i e  also le ft an ille g it im a te  daughter w ho  
m arried in  d ig a ,  in  1921 j the second respondent-,'(hereinafter refcrred'to  
as th e  ap p e lla n t).
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T lic  learned D istr ic t  Ju d ge has held  th a t th e  first respondent and the  
a p p e lla n t h a v in g  m arried i n d ig a  h a v e  forfeited  their rights to the inheri­
ta n c e  an d  th a t  th e  petitioner a lon e is en titled  to  the property le ft  .by  
S ohon d ira la .

L earn ed  C ounsel for th e  ap pellan t w h ile  conceding the correctness o f  
th e  learn ed  D istr ic t  Ju d g e’s decision  in  regard to th e  first respondent, 
co n ten d s th a t th e  learned D istric t J u d g e  w as w rong in law  when h e held  
th a t  th e  illeg itim a te  daughter w ho m arried in  d ig a  forfeited her rights. 
H e  con ten d s th a t in K an d yan  L aw  an  illeg itim ate  daughter does n o t bv  
m arry in g  in  d ig a  forfeit her righ ts to  h er  fa th er’s acquired property.

H e  su b m its  th a t , as Sohondirala d ied  in  1950 after the K andyan  L aw  
D ecla ra tio n  and A m endm ent O rdinance N o . 39 o f  I93S (hereinafter 
referred to  as K an d yan  L aw  O rdinance) cam e in to  operation, h e would  
be en titled  to  claim  the benefit o f  section  15 (c) o f  that- Ordinance, as the  
d eceased  in te s ta te  had  registered h im se lf  as th e  father o f the appellant 
w h en  reg ister in g  her birth. T h at sectio n  reads—

“ ‘W hen a m an shall d ie in te s ta te  after th e  com m encem ent o f th is
O rdin an ce leav ing  an illeg itim ate  ch ild  or illeg itim ate children—

(«) such child  or children sh all h a v e  no right o f inheritance in respect 
o f  th e  paraveni p rop erty  o f  th e  deceased  :

(b) su ch  ch ild  or children sh a ll, su b ject to  the in terests o f  the
• su rv iv ing  spouse, i f  an y , be en titled  to  succeed to the acquired  

p rop erty  o f  th e  deceased  in  th e  ev e n t o f there being no le g it i­
m ate  child or th e  d escen dan t o f  a  legitim ate child o f  th e  
d e c e a se d ;

(c) a n y  su ch  child shall, su b ject to  th e  in terests o f  the su rviv ing
spouse , i f  any , be en titled  to  succeed  to the acquired property  
o f  th e  deceased  eq u a lly  w ith  a leg itim ate child or the leg it i­
m a te  children, as th e  ease m ay  be—

(i) i f  th e  deceased  in te s ta te  had  registered h im self as th e
father o f th a t ch ild  w hen  registering the birth o f  that 
child ; or

(ii) i f  the deceased in te s ta te  had in his lifetim e been adjudged
by an y  com p eten t court to  be th e  father o f that child

I f  th e  ap pellan t had rem ained unm arried  or had contracted a m arriage  
in  b in n a ,  there w ould  h ave been n o  q uestion  o f  her right to  share in  
th e  su ccession  to her fa th er’s acquired  property . B u t having m arried  
in  d ig a  sh e  cannot escape th e  con sequ en ces o f  such a marriage which are 
th u s  s ta te d  in  A rm our’s G ram m ar o f  K an d yan  L aw  (Percra’s ed ition ), 
p . 3 0 —

“ A  d au gh ter w ill be in ca p a cita ted  from  inheriting landed property  
from  her fa th er  by being g iven  a w a y  in  D eega  m arriage by her fa th er—

• it  b ein g  prem ised  that sh e rem ained  se tt le d  in D eega until her fa th er’s 
d e a th , and  th a t her father left o th er issue a son , or a daughter se ttled  

‘ in  th e  fa th er’s house in  B een a ".

T h is  s ta tem e n t o f  the law  o f  forfeitu re o f  th e  right to inherit the landed  
p ro p erty  o f  th e  fath er has been  co n sis ten tly  affirmed by th is Court. 
T h e  a p p e lla n t lost her right to  share in  th e  inheritance o f  her fa th er’s 
a cq u ired  p rop erty  as aii illeg itim a te  ch ild  by  being g iven  in  m arriage in
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d i g a  a iu l rem aining so se tt le d  u n til lier p u ta tive  fa th er’s  d ea th  a n d  
is  therefore  n o t en titled  to  succeed  in  h er claim . Section  15 o f  th e  K a n d y a n  
L a w  O rdinance docs not- h a v e  th e  effect o f  restoring th e  rights th a t  w ere  
lo s t  w hen  sh e married in d i g a . '

L earn ed  Counsel lias also argued th a t  while section  13 o f  th e  O rdinance  
p rescr ibes how  children o f  tw o or m ore m arriages shall inherit th e  p rop erty  
o f  th e ir  fa th er it does not s ta te  th e  ru le o f  inheritance govern ing  a case  
w h ere a m an dies in testa te  lea v in g  leg itim ate as well a s  illeg it im a te  

ch ild ren .

H e  su b m itted  that the rule in  su ch  a ease, according to  K a n d y a n  L a w ,  
w as th a t  th e  legitim ate ch ildren  took  cu e  m oiety  and th e  illeg it im a te  
ch ild ren  the other. T he rule o f  inheritance su bm itted  by C ounsel 
h as th e  au th ority  o f  the d ecision s 1 o f  th is Court.

T h e  q uestion  then is w hether th e  appellant forfeited her righ ts to  th e  
in h er ita n ce  by her m arriage in  d ig u .  Learned Counsel su b m its th a t  sh e  
d id  n o t. H e  relies on the rule o f  K an d yan  Law  that a d ig a  m arriage  
d o es  n o t result in a Forfeiture i f  th e  daughter were the on ly  child  o f  a  
m a n ’s first, or second, or third  m arriage.

H e  con ten ds th a t the rule is capab le o f  extension  to  illeg it im a te  
ch ild ren  ; but has cited  no a u th o r ity  in  support o f  th e  p ro p o sitio n . 
T h e  ru le on which Counsel relies h as th e  authority  o f  th is Court 2 a n d  o f  
su ch  w riters as A r m o u r  and S n w c r $ 3 but there is no a u th o r ity  or 
ju st if ica tio n  for the extension  o f  that rule to children who are n o t ch ildren  
o f  a m arriage.

J t is n ot claim ed that the a p p e lla n t is a child by the deceased  in te s ta te ’s 
m arriage and the rule o f  forfeitu re w ill therefore prevail as the a p p e lla n t  
ca n n o t bring herself w ith in  its  excep tion .

T h e  appeal is accordingly d ism issed  with costs.

W e e k a s o o k iv .a, J .—

I h a v e  noth ing to add to  th e  ju d gm en t o f  My Lord the C hief J u s t ic e  
e x c e p t  in  regard to the p o in t  urged by  Mr. G uneratne on  th e  b asis  o f  
the. r id e  o f  K andyan  L aw  th a t  on  a m an d ying  in te s ta te  an d  le a v in g  
le g it im a te  as well as illeg itim ate  ch ildren , his acquired property  is d iv id e d  
in to  tw o  m oieties o f  w hich  on e  w ould  be shared by th e  ille g it im a te  
ch ild ren . I t  seem s to m e th a t section  Jo o f  the K andyan  Law D ec la ra tio n  
an d  A m endm ent Ordinance, X o . 39 o f  193S, has brought ab out a su b sta n tia  I 
ch a n g e  o f  th e  law  in this resp ect. Paragraph (c) o f  that section  p ro v id es  
that- th e  illeg itim ate child  or ch ildren  referred to  therein sh a ll be e n t it le d  
to  su cceed  to  the acquired p rop erty  o f  th e  deceased cq u a l lg  w ith  h is  
le g it im a te  ch ild  or children. I n  a case to  which th a t O rdinance a p p lie s , 
th e  p o sition  therefore w ould  be th a t  there is no separate m o ie ty  w h ich  
d e v o lv e s  on  the illeg itim ate ch ild  or children, and there is , a cco rd in g ly , 
no room  for th e  application  o f  th e  princip le relied on  b y  Mr. G u n era tn e  
th a t  in  th e  absence o f  an y  o th e r  represen tative in  the illeg it im a te  lin e

1 1 \ ' CL UR ^3 ',s '  dtCeastd V 307) 10 *V- £• K. 129; Appuhami  r. Lapaya tlOOS) S
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* A rm our 63, 71, 73, Suiccrs 3.



4-50 SAXSOXf, J .—Thaibo v. Abrahams

to  inherit that m o ie ty  i t  w ould fall to an illeg itim ate d au gh ter  w ho has 
contracted  a digit  m arriage, even  though she m a y . o th erw ise  have  
forfeited  her right o f  inheritance to  her father’s acquired prop erty .

I  agree that th e  appeal should be dism issed w ith costs.

A ppcul dism issal.
4>


