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IM S P resen t; Soeitsz A .C .J. and Keuneman S .P.J.

F E R N A N D O , A p p e llan t, and T ri k  K IN G , R esp on d ent.

42— D . C. (Grim.), Colom bo, 679.-

Forgery— Cheating—Meaning of  “  dishonestly ”  and “  fraudulently * ’—

Penal Code, ss. 453, 459 and 403.

Where the accused, by producing a prescription bearing the forged 
signature of a doctor, attempted to buy a price-controlled article from a 
person who used to supply it only on doctors* prescriptions but who 
would have incurred a penalty under the Control of Prices Ordinance 
by refusing to sell it except on a prescription—

Held, that the accused had acted both dishonestly and fraudulently 
and was guilty, under sections 459/490 and 403/490 of the Penal Code, 
of attempting to use as genuine a forged document and of an attempt to 
cheat.

Sohbtbz, A.C.J.—" Thus, it will be observed that ‘ fraudulently ’ is 
wider than * dishonestly ’ for it  is not confiened to the acquisition of 
wrongful gain or to the infliction of wrongful loss measurable in money’s 
worth, but embraces injury to mind or reputation to take two instances ” .

Rex ». Periyatamby (1902) 5 N. L. B. 338, distinguished.

^  P P E A L  from  a con v iction  b y  the D is tr ic t  Ju d ge  o f  C olom bo.

L . A . Rajapakse, K .G . (w ith  h im  L . E. J. Fernando  and  B . 8 . R. Jaya- 
w ickrem e), for  th e accu sed , ap p ella n t.— S an atogen  is an  article  th e  price 
o f  w h ich  is con tro lled— G azette No. 8,991 o f August 21, 1942. W h ere  th e 
m a xim u m  price  ab ove  w h ich  an article  m a y  n o t be  so ld  is la id  dow n , 
it  is an  o ffen ce to  refuse to  sell a  reason ab le  q u a n tity  o f  th at a rtic le ; 
and it  is an o ffen ce to  attach  an y  con d ition  to  th e  sale o f  th at article—  
G azette N o. 9,019 o f O ctober 8, 1942. H e n ce  th e  d em an d  o f  a  d o c to r ’ s 
prescrip tion  is  an o ffen ce. I t  is an a ttem p t to  d eprive us u n la w fu lly  o f  
an article  to  w h ich  w e  w ere lega lly  en titled .

[K eunem an  J .— H o w  ca n  y o u  say y o u  w ere lega lly  en titled  ? T h is  
w ou ld  b e  a fair test— if  th e  sh op  re fu sed  to  sell y o u  th e  article  and  d ecid ed  
t o  risk th e  pen al con sequ en ces, h o w  can  y o u  assert y o u r  c iv il right t o  th e  
article  in  q u estion ? W ill y o u  bring  an  action  in  tort, in  con tra ct or in  
qu asi-con tract?  ]

W e  h ave  an  action  in  tort. W h e re  th e L eg isla tu re  penalizes th e  
refusal to  sell, by  n ecessary  im p lica tion  it com p e ls  th e  sale to  us. 
W e  are therefore en titled . T h e  breach  o f  a  statu tory  d u ty  is  prima 
facie  a w rong  w h ich  w ill grou nd an  action  for  dam ages at th e su it o f  th e 
person  in ju red  th ereby— M onk v. W arbey  l .

F rau d  or d ishon esty  is  an  essentia l e lem en t o f  each  o f  th e offen ces 
w ith  w h ich  w e are charged .

T here can n ot b e  fraud  w h ere  w e  are lega lly  en titled — R. v . Periya
tam by  s , Baburam Rai v . E m p er o r 3. . ' '

T o  con stitu te  fraud  th ere m u st b e  d e ce it  an d  an  in ten tion  to  d ece iv e  
cou p led  w ith  loss or p ossib ility  o f  loss t o  th e  person  d ece iv ed — King v. 
Asirwatham  *. I n  th is  case  th ere is n o  loss n or possib ility  o f  loss to

1 ( 1935) 1 K . B. 34. 3 (1905) 32 Cal., 775.
*  (1902) 5 N . L . B . 338. *  (1914) 18 N . L. B. 11.
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Cargills. W e  on ly  in du ced  th em  to  do b y  a trick  w hat th ey  are com pelled  
to  do by  law .

I f  there is n o  fraud, then  a fortiori, there is  n o dishonesty.

M . F . 8 . Pulle, C .C., fo r  the Crow n, respondent.—

In  the tw o  cases c ited , v iz ., 5 N . L .  R .  338 and 32 Cal. 775, there were 
definite findings o f  fa c t  th at the accused  w ere absolutely  entitled  to  the 
properties w hich  fo rm ed  the su b ject m atter o f th e charges. In  both  
cases it w as h eld  th at there w as d ece it, bu t n ot d ishonesty or fraud. 
T o  be legally  en titled  to  a th ing a person  m u st have an im m ediate right to 
its possession. A  b ottle  o f  Sanatogen  k ep t for sale a t Cargills, L td ., is 
th e property  o f  th e firm  and continu es to be so until it is sold  and delivered 
to  a  custom er. T o  con stitu te  its right to  the bo ttle  it is sufficient that 
it  has n ot been  sold , w hatever m a y  be th e reason w hy it  w as not sold. 
I t  is im m aterial that by  n ot selling or by  attaching a condition  for its- 
sale the firm  has com m itted  an offence. There is noth ing in  the price 
con trol order c ited  or in  th e C ontrol o f P rices O rdinance w hich vests an 
intending purchaser w ith  th e ow nership o f  the article for w hich  he is 
prepared to pay th e  price.

T h e rem edy available against Cargills w as to  prosecute them  for attach 
in g  a cond ition  to  the sale o f  the bottle . T hat rem edy  was exhaustive. 
H avin g  regard to  the purpose for w hich  the condition  w as attached it is 
possible that upon  a con v iction  o f  Cargills a court m igh t im pose on ly a 
nom inal fine. In  fa c t by  an order published in the G azette  o f  S eptem ber 15. 
1944, p . 891, the law  w as am ended prohibiting the sale o f  Sanatogen w ith 
out a prescription . W h ere  an a ct is . a crim inal offence, prima facie, 
a prosecution  for  th e offen ce is th e on ly  rem ed y .— Phillips v. Brittania 
H ygiene Laundry Co., Ltd. 1 and Monk v. W arbey 2. A ssum ing Cargills 
cou ld  have been  sued for failing to  sell, th e accused cou ld  at m ost only 
claim  dam ages for  breach  o f  a statutory right and n ot the delivery to  him  
o f a bottle  o f  Sanatogen.

In  so far as the accused  attem pted  to  take property, h is action  was 
dishonest. I t  w as also fraudulent in th at b y  d eceit h e attem pted  to 
deprive Cargills o f w hatever benefit th ey  hoped  to  derive by  selling 
Sanatogen only on  a prescription . C ounsel further c ited  R . v. Smith 3, 
R. v. Bassey  * and R. v. Edward W ilson  5.

Cut. adv. vult.

Ju ly  18, 1945. Soer'tsz A .C .J .—

T his is ap appeal against conv iction s entered against the appellant 
under section s 459/490, and 403/490 o f th e P enal Code. T he fa cts  are 
these. C ertain  events on  M arch  11, 1944, satisfied  the staff o f the D rugs 
D epartm ent o f  M essrs. Cargills, L td .,  th at prescriptions bearing the 
forged  signature o f D r. K . J . de Silva w ere being  used in  order to obtain  
certain  articles w hich  it w as th e  cu stom  o f Cargills, L td .,  to  supply  on ly  
on  d octors ’ prescriptions. T h e salesm en w ere, therefore, w arned in 

■regard to  prescriptions' purporting  to  bear th e  signature o f D r. K . J . de 
S ilva. O n M arch  18, 1944, th e appellant presented d ocum ent P 2  to  
W . S . d e  S ilva, a sa lesm an o f  th e D rugs D epartm ent. I t  purported

* (1923) 2 K . B. 832.
*  (1935) 1 K . B. 75.

5 (1919) l i  Cr. A . R. 101. 
* (1931) 22 Cr. A . R. 160>.

5 2 Car. and K . 527.
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to  be  a prescrip tion  signed  by  D r. K . J . d e  S ilva  fo r  a bo ttle  o f  Sanatogen  
fo r  th e  use o f  a p a tien t n am ed  M . B . F ernan do. T h e  sa lesm an , ap preh en 
sive w ith  susp icions crea ted  b y  recen t even ts, h an ded  th e  ap pellan t over  
to  the M anager, and  th is case  w as lau n ch ed . I t  has been  established  
beyon d  all m ann er o f  d ou bt th at P 2  is  a  forged  d ocu m en t and  th at it  w as 
presented  by  th e ap pellant. T h e  ap p e lla n t’ s d e fen ce  th at h e , in  good  
fa ith , p resen ted  P 2  w h ich  h a d  been  en trusted  v to  h im  b y  on e  N ich ol 
P eiris has been  re jected  b y  th e tria l Ju d g e . In  v iew  o f  th ese  fa cts , 
on e w ou ld  h ave  th ou gh t th at th e  con v iction s  en tered  against th e  appellant 
w ere inevitab le , b u t on  ap peal, M r. B a jap ak se  con ten d ed  th at Sanatogen  
being  a p rice -con tro lled  article , an y  person  w ho refuses to  sell 
it  ex p ect on  the cond ition  th at a m ed ica l prescrip tion  is prod u ced  in  
respect o f  it, con traven es section  5 o f  th e D e fe n ce  (C on trol o f  P rices) 
(S u p p lem en tary  P rovision s) R egu lation s (9019 /8 -10 -1 94 2 ) and is  guilty  
o f  an o ffen ce, and  th at, th erefore , th e  ap p ellan t d id  n o  m ore th an  resort 
to  a trick  or d ev ice  for procu ring  w h a t th e seller in qu estion  here w as 
bound to  but w ould  n ot sell. H e  con ten d ed  th at if  th e a ttem p t h ad  
su cceeded , there w ou ld  h ave  been  n o  w ron gfu l gain o r  w ron gfu l loss to  
one side or the oth er and th at, th erefore , th e ap p e lla n t w as n o t  gu ilty  
e ither o f  an a ttem p t to  use as genu in e a forged  d ocu m en t or o f  an a ttem p t 
to  cheat and d ishon estly  in d u ce  a de livery  o f  prop erty . In  short, h is
argum ent w as th at there w as no e lem en t o f  d ish on esty  or fraud  in the
m eaning those w ords bear in th e  P en al C ode , in  the acts and  deeds and
w ords o f  the appellant. S ection  22 o f  th e  P en al C ode defines “  d is 
h onestly  ”  th is : “ w hoever d oes an yth ing  w ith  th e  in tention  o f  causing 
w ron gfu l gain to  on e person  or w ron gfu l loss to  an oth er person  is said to  
d o  th at th ing d ishonestly  ” . S ection  23 less h e lp fu lly  defines ‘ frau du 
len tly  ’  as fo llo w s : “ a person  is said  to  d o  a th in g frau d u lently  if  h e . 
does that th ing w ith  in ten t to  defrau d  b u t  n ot oth erw ise ” . T h e  v iew  
th at “  d ishonestly  ”  in section  22 is equ iva len t to  “  frau d u lently  ’ ’ in  
section  23 is, as G our p oin ts  ou t, qu ite  untenable . I f  th ey  are sy n on y 
m ous, there w as n o occasion  w hatever to  use both  w ords in ju xtap osition  
as they  are used in section  453 for in stan ce. T o  qu ote  from  G ou r (V o l. I  
(1925 E d ) page 245). “  T h ree  essentia l in gredien ts m u st be  present to
constitu te  d ishonesty  in la w ; 'n a m e ly  (a) in ten tion , (6) em p loym en t o f  
un law fu l m eans, (c ) acqu isition  o f  prop erty  to  w h ich  on e has n o  right, 
w hereas accord ing to  Sir Ja m es S tep h en  (2 H is to ry  o f  C rim inal L a w  
page 121) “  w henever th e w ords ‘ fraud  ’ or ‘ in ten t t o  d e fra u d  ’ or 
‘ fraudulently  ’ o ccu r  in  th e defin ition  o f  a crim e, tw o  e lem ents, at least, 
are essential to  th e com m ission  o f  a crim e , n am ely  (a) d ece it  o r  an  
in tention  to  d ece iv e  or, in som e cases, m ere secrecy , and (b ) e ither actual 
in ju ry  or possib le in ju ry , or a  risk  o f  possib le  in ju ry  b y  m eans o f  th at 
d e ce it  or secrecy  ” . T hus, it w ill be observed  th at “  frau du lently  ”  is 
w ider than “  d ishonestly  ”  fo r  it  is n ot con fin ed  to  th e  acqu isition  o f  
w ron gfu l gain  or t o  th e  in fliction  o f  w ron gfu l loss m easurable  in m o n e y ’s 
w orth , b u t em braces in ju ry  to  m in d  or reputation  'to  take tw o  instances. 
T h e  cases relied  on  b y  M r. B a jap ak se  R ex  v. Periyatam by (supra) and  sim ilar 
cases are d istinguishable on  th e ground th at, in  th ose  cases, th e  false 
d ocu m en ts and th e fa lse  representations w ere u sed  to  recover  th e  a ccu se d s ’. 
ow n  property . I n  th is case , it can n ot be  p reten d ed  th at th e ap pellan t
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w as en titled  to  th e b ottle  o f  Sanatogen. T h e m ost that can  b e  said 
in regard to  it  is  that Cargills, L td . w ould , a t th e  date o f  th is case, have 
incurred a pen alty  b y  refusing  to  sell i t  ex cep t on  a prescription . T h e 
fa c t  th at Cargills, L td .,  rendered th em selves liable to  a pen alty  d id  not, 
in  any w ay, invest th e appellant w ith  a right to  sue for  th e  article  th ey  
refuse to  sell uncond itionally . T h e Sanatogen  w as the property  o f  
M essrs. Cargills, L td .,  and it  w as op en  to  th em  to  deal w ith  i t  in  th e 
m anner th ey  adopted  as th e  course o f  business th ey  w ould  fo llow  even 
if  b y  fo llow in g  it  th ey  exposed  them selves to  a penalty . I n  m y  opin ion , 
th e  appellant acted  b o th  d ishonestly  and fraudulently  in  doing w hat 
h e  did . I  dism iss th e  appeal.

K euneman S .P .J .— I  agree.
Appeal dismiesed.


