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A  d ec la ra tio n  to  a  B u d d h ist  P r ie s t  an d  an  e x -A r a c h c h i b y  th e  a d o p tiv e  

p a ren t th a t a  ch ild  is  b e in g  b rou gh t u p  fo r  p u rp o ses o f  in h er ita n ce  
is  su ffic ien t to  co n stitu te  ad op tion  u n d er  th e  K a n d y a n  la w .

T ik ir i K u m a r ih a m y  v . N iyarepo la  e t  el.1 fo llo w ed .

TH IS  w as an appeal from  a  judgm ent of th e  D istrict Judge of K urune­
gala, w hich  w as referred to a Bench of three Judges.

The relevant findings of fact and law  of the learned D istrict Judge are 
stated  as fo llow s : —

The petitioner is a daughter of Appuham y, a cousin of Edward  
Banda. She is of the sam e caste as Edward Banda and Bandara M enika. 
One of .the requirem ents of law  has been satisfied. H er father Appu­
ham y lived  in Bandara M enika’s house. H e is st ill liv in g  there. 
It is in  evidence that her m other too lived  in their house. There is th e  
evidence of the Buddhist m onk, Sangarakkita, w ho is a N ayaka Priest, 
that Edward Banda used to bring the infant to the Tem ple and te ll h im  
that he w as bringing up the child  to inherit him. There is the evidence  
of Kiribanda ex-A rachchi w ho says that Edward Banda told him  that 
he w as bringing up the girl for the purpose of inheriting him  . . . .  
I h ave no hesitation in accepting the evidence of petitioner, Sanga­
rakkita Thero, and Kiribanda ex-Arachchi. A pplying the principles 
laid down in  the cas$ reported in 2 C eylon  L aw  Journal, I h ave com e 
to  the' conclusion that the petitioner has proved that she has been  
adopted by Bandara Menika, the deceased, for purposes of inheritance.

H. V . P erera  K .C . (w ith  him  E. B ■ W ik rem a n a ya k e ) for ■ the appel­
lants.—Edward Banda K orala w ho w as married to Bandara M enika  
had no children. They appear to have brought up a num ber of children  
including Som awathie, the petitioner, and provided for them . T hey  
took under protection Som aw athie’s parents w ho also lived  in Edward  
Banda’s house. Edward Banda died leaving  a w idow , Bandara 
Menika, w ho continued to h ave under her care Som aw athie. A fter  
Bandara M enika died the question arose, in  this case w heth er Som aw athie  
w as the adopted daughter of the deceased, Bandara M enika, according, 
to the Kandyan law . The D istrict Judge held  in th e first place, that 
Edward Banda adopted Som aw athie and that th is w as also an adoption’ 
on the part of h is w ife, Bandara M enika. It is subm itted that th is finding  
is erroneous. There is no such thing as “ joint adqption ” in  the K andyan  
law . There is no presum ption that if a husband adopts a child  the w ife  
also adopts that child. Adoption in K andyan law  m eans adoption for  
purpose of inheritance. The in tention  t h a t . the child shall succeed

1 2 C. L. J . 222 ; 44 N i t .  R. 476.
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to the adopter’s, estate is essential. Bandara Menika was only entitled  
to a life-interest in  the property of her husband. There is therefore 
no question of a joint adoption here.

On the other finding of the D istrict Judge that there was evidence of an 
independent adoption by Bandara Menika, it is submitted that the 
evidence is not sufficient to indicate that the adoption w as publicly 
declared as required by the Kandyan law.

On this point it  is necessary to consider w hat are the facta probanda 
w ith regard to adoption. Facta probanda  and the evidence necessary 
to prove the facta  probanda  m ust be distinguished. View ed in this 
ligh t there are three necessary elem ents in a valid Kandyan adoption, 
viz., an act of adoption, an intention to adopt for the purpose of suc­
ceeding to the inheritance and a public declaration. This last elem ent 
is not m ere evidence of the intention but an actual factum  probandum. 
If only intention is necessary then a casual statem ent is good evidence of 
intention. B ut such a statem ent is not sufficient evidence of a public 
declaration. It is therefore subm itted that a casual declaration of a 
pre-existing relationship is  insufficient to constitute an adoption. There 
m ust be a public declaration w hich itself constitutes one of the three 
elem ents necessary to establish the relationship. As to w hat is m eant by  
a “ public declaration ” .there is a conflict of authority. See S aw yer : 
D igest of K an dyan  L aw , ch. 7, and L oku  B anda v. D ehigam a K u m a rih a m y1 
for one view , and T ik iri K u m ariham y v . N iya rep o la ‘ for another. T he  
necessity of a  public and form al declaration w as stressed by Htitchinson 
C.J. in  L oku  B anda v . D ehigam a K u m ariham y (supra). It is submitted  
that th is is a binding authority and expresses the correct view .

[Moseley J. W hat is there in  T ik iri K u m ariham y v- N.iyarepo'la (supra) 
w hich  is repugnant to  th e Kandyan law  principles ?]

There is nothing, if  certain dicta be excluded. In any case that 
decision can be distinguished on the facts. There a statem ent w as made 
to  a schoolm aster in  such circum stances that it w ould constitute a 
sufficient public declaration of an adoption. In the present case state­
m ents w ere m ade to a Buddhist priest which w ere m erely of a casual 
nature. The declaration m ust be m ade w ith  the purpose of making 
known the adoption and not m erely incidentally. Som e degree of 
deliberation is necessary as it  confers a status. The circum stances m ust 
show deliberation. This is the irreducible m inimum  of the requirem ents 
of th e Kandyan law  of adoption. It. is subm itted that both on the facts 
and law  there has been no valid  adoption.

N. E. W eerasooria, K .C . (w ith  him  S. R. W ijaya titake)  for the  
respondent, w as not called  upon.

Cur. adv. vu lt.
A ugust 23,1943. Moseley S.P.J.—

This appeal involves a point o f K andyan law  in  regard to the adoption  
o f children for the purpose of inheritance. The parties w ent to trial on  
the follow ing issues : —

(1) is  Som awathie Kumarihamy, the petitioner, the adopted daughter
of the deceased ?

(2) If so, w as she adopted for th e purpose of inheritance 7

* (1937) 2 C. L. J . 222 ; 44 X . L. R. 476.4 (1904) 10 N . L . R. 100.
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The learned D istrict Judge in addressing h is m ind to th e answ ering  
of these questions remarked that the law  relating to the m atter is clearly  
laid down in the case of T. P. W. T ik iri K u m arih am y v. M. B. A. N iyare-  
po la  and 2 o th e r s \  In  that case an exh au stive review  of ex isting  
authorities w as m ade and I am  in  respectful and fu ll agreem ent w ith  the  
conclusion at w hich  the Court arrived. In the ligh t of that judgm ent 
the D istrict Judge answered each of the issues in the affirmative. There 
is, in  m y view , am ple evidence to support the. finding in each case. E x  
abundanti cautela  perhaps, the D istrict Judge w en t on to hold that an  
adoption by a husband, during their joint lives and during the subsistence  
of the marriage, is the adoption of the w ife  as w ell. W ithout expressing  
an opinion as to the correctness or otherw ise of that -view, I w ould  m erely  
say that such a finding is superfluous to the requirem ents of the present 
case.

The appeal is dism issed w ith  costs.

H earne J.—I agree.

W ij e y e  w a r d e n e  J.— I agree.
A ppea l dism issed.


