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Present: L a s c e l l e s C .J . and Pereira J . 

G O O N A R A T N A v. F E R N A N D O et al. 

45—D. C. (Inty.) Kurunegala, 3,254. 

Ouster—Action by person ousted—Proof that third party has a superior 
tide than person ousted—Proof that defendant has acquired title 
since date of action—Action—Loss of title by plaintiff during 
progress of action. 

Where a plaintiff w h o was in possession of a land in claim is 
proved t o h a v e been ousted b y the defendant, neither the fact that 
a t the t ime of the ouster a third person had a t i t le superior t o that 
of the plaintiff, nor the fact that since the commencement of the 
action the defendant has acquired t i t le t o the land, is relevent on 
the question whether the ouster was justified. 

Semble, per P E R E I R A J . — W h e r e a plaintiff having t i t le t o land 
claimed at the commencement of the act ion loses i t during i ts 
progress the defendant is ent i t led t o be absolved. 

A formal grant under the Public Seal of the Colony is necessary 
for the conveyance of land belonging t o the Crown. The title on 
such a grant does not refer back t o the date w h e n the sale was 
actually determined upon between the grantee and the Crown. 

fy^HE fac t s are s e t out in t h e j u d g m e n t . 

F. M. de Saram, for t h e plaintiff, a p p e l l a n t . — T h e i s sues proposed 
d o not arise i n t h e case , as t h e c a s e h a s t o b e dec ided o n the r ights 
of parties a t t h e da t e of t h e ins t i tu t ion of t h e act ion . S e e Silva v. 
Fernando.1 T h e fac t t h a t d e f e n d a n t s h a v e acquired t i t l e t o t h e 
l a n d after ac t ion does not affect t h e dec i s ion , of t h e c a s e ; o ther 
principles m a y app ly t o part i t ion ac t ions . B o t h part ies c la imed 
t i t le a t first f rom a c o m m o n owner . T h e s u b s e q u e n t Crown grant 
c a n n o t be p l eaded i n th i s act ion . Counse l a l so c i ted Silva. v. Nona 
Hamine,2 Ponnamma v. Weerasuriya.3 

F. de Zoyza, for t h e de fendants , r e s p o n d e n t s . — A party d e f e n d a n t 
m a y rely o n t i t l e acquired b y h i m after ins t i tut ion of act ion . S e e 
Silva v. Silva.* T h e plaintiff did not object t o t h e a m e n d m e n t of 
t h e answer . T h e s e i s sues arise o n t h e p leadings as t h e y n o w s t a n d . 
D e f e n d a n t s h a v e t o p u t forward all the ir t i t l e s to t h e l a n d s ; 
o therwise t h e y wil l b e barred by s ec t ion 207 of t h e Civil Procedure 
Code from p u t t i n g a n y c l a i m forward hereafter. 

F. M. de Saram, in reply. 
Cur. adv. vult. 

1 (1912) 15 N. L. R. 499. 3 15 G. D. 67. 
* (1907) 10 N. L.R.44. * (1913) 16 N. L. R. 89. 
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1913. M a y 7, 1918. PEBEIRA J . — 
Qoonaratna I n th i s act ion, wh ich w a s inst i tuted on September 19, 1907, 

». Fernando t h e plaintiff c la imed certain a l lo tments of land, and, complaining 
of an ouster b y t h e defendants o n February 26 , 1906, h e prayed for 
a declarat ion of t i t le , e j e c t m e n t of t h e defendants , and d a m a g e s . 
T h e defendants by their answer c la imed t i t le in t h e m s e l v e s t o t h e 
a l l o t m e n t s of l a n d in d i spute o n certain old deeds . On S e p t e m b e r 
30 , 1912, t h e de fendants were al lowed t o a m e n d their answer b y 
averring therein t h a t the lands in c la im " were the property of the 
Crown, and t h a t t h e Crown advert ised t h e s a m e for sale in the 
Government Gazette, of October 2 8 , 1 9 1 0 , a n d t h e defendants purchased 
t h e s a m e from t h e Crown and paid t h e Crown t h e purchase a m o u n t 
for the s a m e " ; and on January 3 1 , 1913, t h e y were al lowed t o a m e n d 
further their answer b y adding t o t h e above t h e words " and h a v e 
obta ined Crown grants N o s . 4 ,785 and 4 ,786 , both dated January 
4 , 1 9 1 3 / ' O n t h e s e a v e r m e n t s t h e Distr ict J u d g e framed four 
i s sues , w h i c h are classified in the proceedings as t h e 3rd, 4 th , 5 t h , 
and 6 t h i s sues respect ive ly , and t h e y are as f o l l o w s : — 

(3) Can t h e de fendants se t u p under Crown a t i t le acquired by 
t h e m after t h e inst i tut ion of this act ion ? 

(4) W a s t h e land in d i spute t h e property of t h e Crown? 
(5) D i d t h e Crown c o n v e y it t o t h e defendants ? and 
(6) Are t h e lands in d i spute , or any of t h e m , identical w i t h t h e 

land c o n v e y e d by t h e Crown to the defendants ? 

T h e present appeal i s from a n order of t h e Dis tr ic t J u d g e over
ruling t h e plaintiff's object ion t o these i ssues . Clearly t h e s e i ssues 
do not arise in th i s act ion. Before proceeding further, I should 
l ike t o observe that , a t t h e argument of t h e appeal , I was under 
t h e impress ion t h a t the defendants , in addition t o praying for a 
d ismissa l of t h e plaintiff's c la im, had prayed for a declaration 
of t i t l e in t h e m s e l v e s . If t h e y had done so, t h e y would , wi th 
reference t o t h a t prayer, b e in n o better posit ion t h a n t h e plaintiff 
w i t h reference t o h i s prayer in his p la int for a declaration of t i t l e ; 
and a s l ias b e e n recent ly he ld b y t h e Pr ivy Council in t h e case 
of Silva v. Fernando,1 in an act ion rem vindicare, t h e plaintiff 
cannot s u c c e e d on t h e s trength of a t i t le acquired after t h e 
c o m m e n c e m e n t of t h e act ion, a l though, possibly ( I m a y add), 
where a plaintiff hav ing t i t le a t t h e c o m m e n c e m e n t of t h e su i t 
loses it during i t s progress t h e de fendant is ent i t led t o be absolved 
(see Voet 6, 1, 4). H o w e v e r , as observed already, t h e defendants 
contended t h e m s e l v e s w i t h praying for dismissal of t h e plaintiff's 
c la im. There i s , in fact , another prayer, n a m e l y , a prayer for 
compensat ion for i m p r o v e m e n t s , which need not be not iced in 
connect ion wi th this appeal . N o w , the defendants cannot succeed 
in their prayer for a d ismissal of the plaintiff's c la im unless t h e y s h o w 

i (1912) 15 N. L. Ri 499. 
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t h a t t h e y d id n o t o u s t t h e plaintiff, or t h e y are i n a pos i t ion t o 
just i fy t h e ous ter b y proof t h a t a t t h e d a t e of t h e o u s t e r t h e y h a d PBBHQU J . 
a superior t i t l e , or w e r e act ing under t h e author i ty of s o m e b o d y 
h a v i n g a superior t i t l e . T h e m e r e f a c t t h a t s o m e third person h a d Vm Fernando 
a t i t l e superior t o t h a t of t h e plaintiff i s n o just i f icat ion a t al l of 
t h e ouster b y t h e d e f e n d a n t s . S o t h a t ne i ther t h e f a c t t h a t , at t h e 
da te of t h e ous ter p leaded , t h e Crown h a d t i t l e t o t h e property in 
c la im, nor t h e f a c t t h a t , s ince t h e c o m m e n c e m e n t of t h e ac t ion , t h e 
d e f e n d a n t s h a v e acquired t i t l e , i s re l evant o n t h e q u e s t i o n w h e t h e r 
t h e ous ter w a s just i f ied. 

I n t h e course of t h e a r g u m e n t in appeal t h e c a s e of Silva v. Silva 1 

w a s c i ted t o u s o n behalf of t h e re spondent s , a n d t h e c a s e s of Pon-
nammav. Weeraaooriya 2 a n d Silva v. Nona Hamine * w e r e c i ted o n 
behalf of t h e appe l lant , but t h e d o c u m e n t s of w h i c h t h e effect 
h a s b e e n cons idered in t h e s e c a s e s are F i s e a l ' s c o n v e y a n c e s , w h i c h 
confer t i t l e s t h a t re late back t o t h e actual sa les in execut ion . A 
formal grant u n d e r t h e P u b l i c Sea l of t h e Colony , w h i c h i s t h e on ly 
m e a n s b y w h i c h t h e Governor is e m p o w e r e d t o a l i enate land be long
ing t o t h e Crown, h a s n o t t h a t effect. 

F o r t h e reasons g i v e n above I wou ld a l low t h e appeal w i t h cos t s . 

Appeal allowed. 
LASCELLES C . J . — I agree . 


