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19 70  Present: S a m era w ick ra m e, J .

P . P . P A L A N I Y A N D I  P I L L A I  a n d  a n o th e r , A p p e lla n ts ,  and T H E  
L A B O U R  O F F I C E R , N U W A R A  E L I Y A ,  R e s p o n d e n t

S. G. 1012-1013/67— JI. C. Nmcara Eliya, 33278

Shop and Office Employees (Regulation of Employment and Remuneration) Act 
(Cap. 129)— Sections 51, 62 (3)— Vicarious liability of employer— Quantum of 
evidence— Business Names Ordinance (Cap. 119), s. 12.

Where an omploycr is prosecuted as being vicariously liable to bo punished 
under section 51 o f the Shop and Offico Employees (Regulation o f Emplo3'ment 
and Remuneration) Act in respect of an offence committed by his employee, 
prime facie proof that ho is the employer o f  the shop in question may bo 
furnished partly by the evidence of the officer who delected the offence that 
tho name o f tlio accused appeared in the certificate exhibited in the shop in 
compliance with tho requirements of section 12 o f tho Business Kamos 
Ordinance.

A p P E A L  fr o m  a  ju d g m en t, o f  th e  M a g is tra te ’s C ourt., X u w a r a  E liy a .

G. E . Chilly, Q .C ., w ith  P . Nagendran a n d  G. E . Chilly (J n r .) ,  f o r  th o  
a c c u s e d -a p p e lla n ts .

S. Aziz, C r o w n  C ou n se l, f o r  th e  A tto r n e y -G e n e r a l.

Cur. adv. vult.



472 SAMERAWICKRAME, J.—Pataniyandi Pillai v.
The Labour Officer, Nuwara Eliya

J a n u a r y  13, 1970 . Samerawickrame, J .—

T h e  a p p e lla n ts  h a v e  b e e n  c o n v ic t e d  o f  t w o  o ffe n ce s  u n d e r  th e  S h o p  
-and O ffice  E m p lo y e e s  (R e g u la t io n  o f  E m p lo y m e n t  a n d  R e m u n e r a t io n )  
A c t  p u n ish a b le  u n d e r  S e c t io n  51 o f  th e  A c t .  T h e y  h a v e  b e e n  m a d e  
v ica r io u s ly  lia b le  as e m p lo y e r s . L e a rn e d  cou n se l fo r  th e  a p p e lla n ts  
su b m itte d  th a t  th ere  w a s n o  p r o o f  th a t  th e  a p p e lla n ts  w ere  th e  e m p lo y e r s  
o f  th e  m a n a g er  o f  th e  s h o p  in  q u e st io n . H e  p o in t e d  t o  th e  fa c t  th a t  
th o u g h  a  ce r t ifie d  c o p y  o f  th e  c e r t i f i c a t e o f  r e g is tra t io n  is su e d  u n d e r  th e  
B u sin ess  N a m e s  O rd in a n ce  h a d  b e e n  p r o d u c e d  th e  p r e s u m p t io n  p r o v id e d  
f o r  b y  s. 62  (3 ) o f  th e  S h o p  a n d  O ffice  E m p lo y e e s  A c t  d id  n o t  a rise  
b e ca u se  th a t  ce rt ifie d  c o p y  h a d  n o t  b e e n  issu ed  w ith in  o n e  m o n th  b e fo r e  
o r  w ith in , o n e  m o n th  a ft e r  th e  d a te  o f  th e  a lle g e d  co m m iss io n  o f  th e  
o ffe n ce . T h e  o ffe n ce  a lle g e d  w a s  c o m m itte d  o n  th e  1 5 th  o f  M a rch , 1966 , 
a n d  th e  ce rt ifie d  c o p y  h as b e e n  issu ed  o n  th e  1 9 th  o f  O c to b e r , 1966 . 
T h e re  w a s h o w e v e r  e v id e n ce  o f  th e  A ss is ta n t C o m m iss io n e r  o f  L a b o u r  
w h o  d e te c te d  th e  o ffe n ce  th a t  th e  o r ig in a l c e r t if ica te  o f  r e g is tr a t io n  o f  
th e  b u sin ess w as in  th e  s h o p  a n d  w a s  p r o d u c e d  b e fo r e  h im . S e c t io n  12 
o f  th e  B u sin ess  N a m e s  O rd in a n ce  req u ires  th a t  th e  • ce r t if ic a te  o f  
r e g is tra t io n  o r  a  ce r t ifie d  c o p y  th e r e o f  sh a ll b e  k e p t  e x h ib ite d  in  a  
c o n s p ic u o u s  p o s it io n  a t  th e  p r in c ip a l p la ce  o f  b u sin ess o f  th e  firm . 
T h e  o r ig in a l a p p e a rs  t o  h a v e  b e e n  k e p t  in  th e  s h o p  in  c o m p lia n c e  w ith  
th is  p r o v is io n . M o re o v e r , h a d  th e r e  b e e n  a  c h a n g e  in  r e s p e c t  o f  th e  
p a rtn e rsh ip  b e tw e e n  th e  1 5 th  o f  M a rch , 1966, a n d  th e  1 9 th  o f  O c t o b e r ,  
1966 , w h e n  th e  ce r t ifie d  c o p y  w a s issu ed , su ch  ch a n g e  w o u ld  h a v e  
a p p e a re d  in  th e  c o p y .  I  a m  th e r e fo re  o f  th e  v ie w  th a t  a  p r im a  facie 
case  h as b e e n  m a d e  o u t  b y  th e  p r o s e c u t io n  to  p r o v e  th a t  t h e  a p p e lla n ts  
w ere  th e  e m p lo y e r s  a n d  th a t , in  th e  a b sen ce  o f  a n y  e v id e n c e  le d  b y  
th e  d e fe n ce , th e  fa c t  th a t  th e y  w e re  th e  e m p lo 3-ers m u st b e  c o n s id e re d  
t o  h a v e  b e e n  esta b lish ed .

T h e  lea rn ed  m a g is tra te  h as im p o s e d  a  se n te n ce  o f  tw o  w e e k s ’ r ig o r o u s  

im p r iso n m e n t o n  e a ch  o f  th e  a p p e lla n ts . A s  th e  a p p e lla n ts  w e re  m a d e  

lia b le  v ica r io u s ly  fo r  a n  a c t  w h ich  w a s d o n e  in  th e ir  a b se n ce , I  th in k  

th a t  t h e y  sh o u ld  b e  g iv e n  th e  o p t io n  o f  p a y in g  a  fin e . H o w e v e r ,  in  v ie w  

o f  th e  c ircu m sta n ce s  se t o u t  b y  th e  lea rn ed  m a g is tra te  in  im p o s in g  th e  

sen ten ces , it  is n e ce ssa ry  th a t  h e a v y  fines s h o u ld  b e  im p o s e d . I

I  a ffirm  th e  c o n v ic t io n s  o f  th e  1s t  a n d  2n d  a c c u s e d -a p p e lla n ts  b u t  se t  

as ide  th e  sen ten ces  o f  im p r iso n m e n t  p a sse d  o n  th e m  a n d  in  p la c e  o f  th e m ,

I  im p o se  u p o n  e a ch  o f  th e  a ccu s e d -a p p e lla n ts  a  fin e  o f  R s .  4 0 0  a n d  in  

d e fa u lt  o f  th e  p a y m e n t  o f  fin e  a  sen ten ce  o f  fo u r  w e e k s ’ r ig o r o u s  

im p riso n m e n t o n  c o u n t  ( 1) a n d  a  fu r th e r  fine o f  R s .  4 0 0  a n d  in  d e fa u lt  o f  

th e  p a y m e n t  o f  fin e a  se n te n ce  o f  fo u r  w e e k s ’ r ig o ro u s  im p r iso n m e n t  

o n  c o u n t  (2 ).

Convictions affirmed. Sentences altered.


