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1956 P r e s e n t : de Silva, J .,  and S anson i, J .

V . V . M. P A C K IR M U H  A l Y A D E E X  c.t a l ,  A ppellants, 
a n d  A . M. A S I A O D I A  >.l a l . ,  R esp on d en ts

S .  G. 2S5— D .  G. B a l t k a lo a ,  7 1 » [ L

Donation— M in o r  as donee— Acceptance by donee's elder brother— Validity.
W h e r e  a  d o n a t i o n  e x e c u t e d  b y  a  f a t h e r  i n  f a v o u r  o f  h i s  m i n o r  s o n  w a s '  

a c c e p t e d  b y  t h e  d o n e e ’s  e l d e r  b r o t h e r  o n  b e h a l f  o f  t h e  m i n o r  d o n e e —

Held, t h a t  t h e r e  w a s  n o  v a l id  a c c e p t a n c e  o n  b e h a l f  o f  t h e  m i n o r  d o n e e .

Fideicommissum— N o acceptance by fideicjminissaries— Validity.
W h e r e  a  f i d e i c o m m i s s a r y  d e e d  o f  g i f t  m a k e s  a  s e t t l e m e n t  i n  f a v o u r  o f  a  f a m i l y  ' 

a s  a  c l a s s ,  a c c e p t a n c e  b y  t h o  i m m e d i a t e  d o n e e  e n u r e s  t o  t h e  b e n e f i t  o f  a l l  t l i o  

f i d e i e o - .n m i s s a r i e s .  B u t  i f  t h e  f i d e i e o m m i s s a r i e s  r . r o  p a r t i c u l a r  m e m b e r s  o f  a  • 

f a m i l y  ( e . g . ,  t h e  b r o t h e r s  o f  t h e  d o n e e ) ,  t h e i r  f a i l u r e  t o  a c c e p t  t h e  d o n a t i o n  o n  • 

t h e i r  o w n  b e h a l f  r e n d e r s  t h e  d e e d  i n v a l i d  s o  f a r  a s  t h e y  a r e  c o n c e r n e d .

A
• iX P P E A L  from  a  jud gm ent o f  th e  D is tr ic t  C ourt, B a ttica loa .

H .  V. P e r e r a ,  Q .G . ,  w ith  E .  B .  S .  B .  C o o m a r a s w a m y  and E . B .  Y a /u / i -  ■ 
iu m b y ,  for th e  d efen d an ts appellants.

S .  N a d e s a t i ,  Q .G . ,  w ith  0 .  S h a n m u g a n a y a g a m ,  
resp o n d en ts .

M ay 18, 1956. SAX'soxr, J .—

for th e  p la in tiffs • 

C a r .  adv .  vuU.

T h is  a p p ea l ra ises tw o  questions o f  law  regard in g  th e  acceptance o f  a  • 
deed  w h ich  a d m itted ly  contained  a  fideicom m issu m . The deed in -  
q u estio n  w a s e x e cu ted  by A bdul Careeni M arikar U d a y a r  in favour o f-  
h is  m in or so n  A b d u l Sam adu. I t  d ea lt w ith  th ir teen  lands and th e  • 
re le v a n t c la u se s  read,

“ • • . . h e  w ill h ave th e  right to  lea se , m ortgage, transfer-,.
d o n a te  or d ow ry  th e  said  properties accord ing to  h is w ish, I  or r a y  
h eirs w ill h a v e  np right for an y  reason w h atever  to  revoke th is or c la im ' 
r ig h t  to  th e  sa id  properties.

1 40 X .  L . II. m .
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“ I  furtlior declare th a t sh ou ld  th e  said  31. 3Ioham adu A bdul Sam adu  
th e  gran tee o f  th is  d ie issu e less w ith o u t execu ting  an y  deed  in  respect 
o f  th e  said  p roperties or a n y  part or portion  th ereof th e  said  properties 
should  d ev o lv e  on  m y  children 31. M ohainadu A bdul 3Iajeed , 31. 3Ioha- 
rnadu A b d u l H am ecdu  and 31. 3Ioham adu A bdul Salam  and  their  
resp ective children in  equal shares and  th a t sh ou ld  a n y  o f  them  d ie  
issueless th e y  should  d evo lve on th e  survivors o f  them  and th e  ch ildren” . 

.‘F ollow ing  th ese  clauses there is  a clause in  the fo llow ing  term s,

“ A nd as th e  sa id  31. 3Ioham adu A bdul Sam adu th e  grantee o f  this 
deed is a  m inor, I ,  3Iuhaiadecn A bdulkarecm  3Iarikar U d ayar 3Ioha- 
m adu A bd ul 3Iajecdu o f  K attan k ud yiru pp u , h is brother, do hereby  
accept th is  g la d ly  on  his b eh a lf  an d  set m y  signature hereto  ” .

.A bdul 3Iajccdu w ho purported to  accep t th e  donation  w as presum ably a 
m ajor. T here w as no p roof o f  accep tance by an y o f  th e  three fidei- 

.com m issaries, and  it  w ill be n oted  th a t th e  acceptance by  one o f  them , 
A bdul 3Iajeedu , w as not on h is ow n b eh a lf but on b eh a lf o f  the m inor 

■ donee.

T he donor and  th e  donee both d ied  in 1039. This action  was brought- 
b y  th e  o n ly  ch ild  o f  th e  fideicom m issary A bdul 3tajecdu cla im ing to  be 
en titled  to  1 /3  share o f  the lan ds in  question . In  order to  succeed  he had  

■to prove both  accep tance b y  the fiduciary and by th e  fideicom m issaries. 
.1  ta k e  i t  to  be se ttled  law  th a t accep tance b.v both  these p arties is 
n ecessary to  render th e  g ift Valid so  far as the fideicom m issaries are con 
cerned. Sec S o y s a  v. M o h i d e e n 1, F e rn a n d o  r .  A l w i s  O a ro l i s  v. A l w i s s . 

'T he on ly  op in ions to  the con trary  are to  be found in  A s ia t l i u m m a  v.  
A U m a n c h y  J an d  D harm alingcnn  C h e ity  v .  Y o o s o o f 5, but I  do not think  
those op in ions can n ow  be.considered  sound.

T h e tw o  q uestions th a t n ow  arise for decision  arc.

(1) W hether there w as a v a lid  accep tance on b eh a lf  o f  th e  fiduciary
donee.

(2) W hether th e  failure o f  th e  fideicom m issaries to  accep t th e  d ona
tion  on th e ir  ow n b eh a lf  renders the deed in v a lid , so  far as 
th e y  are concerned.

T o deal w ith  th e  first question , it  is  clear that th e  m ajor brother was 
.n e ith er  th e  n atu ra l nor th e  leg a l guard ian  o f  his m inor brother. There  
h a v e  been cases w here a ccep tan ce b y  a m ajor brother on  b eh a lf  o f  his 
m inor brother has been h e ld  to  b e  su fficient. Sec L ex c ish a m y  v. de  S i l v a  6, 
w here 3 Iid d lcton , J . fo llow ed  F r a n c is c a  v .  C o s ta .r, a case in  w hich  acc-cp- 

•tan ee b y  th e  gran d m other o f  a donee w as considered su ffic ien t. B u t the  
reason g iv en  in  th ose  tw o  cases w as th a t  th e  father, w h o  w as th e  donor, 

•p erm itted  accep tan ce b y  th ose  persons. I  do n o t th in k  th a t such  a 
reason  w ou ld  be u ph eld  to d a y . S u b seq u en t cases such  as B a b a ih a m y  v. 
M a r c i n a h a m y  8 and  B in d u a  v. U n i t y  9 h ave upheld  th e  accep tance b y  such  
persons w ho arc n eith er  leg a l nor n atural guard ians o n ly  w here p osses
s io n  o f  th e  p rop erty  by th e  d onees w as su b seq u en tly  proved . Sec

' 1 (1014) 17 X . L . K .a lSSO . > (1937)J7 C. L . Itec. 229.
1 (1930) 37 X .  L . It. a t 227. * (190G) 3 Hat. 43.
3 (1044) 40 X . L . It. 15$. '  (JSSO) S S . S . C. 190.
* (1905)1 A . C. It. 53. >(1903)11 X .L .  It. 232.

3 (1910) 13 X .  L . It. 259.
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.Fernando v. A/icis K • T h e recen t d ecision  o f  th e  P r iv y  Council in  N aga- 
ll  ingam v. Thanabalasingham- m ak es it  clear th a t accep tance on  b e h a lf  
- o {  a  m in o r  b y  such  a  p erson  a s an  u n c le  is  n o t a  va lid  accep ta n ce e v e n  
•w h er e  th e  donor w as th e  fa th er  an d  th e  donee w as h is m inor s o n .1 Sir 
L io n e l L each  in  th a t  case sa id  “  a m aternal uncle is n o t  a  n a tu ra l 

r g u a rd ia n ; in  th e  s tr ic t  sen se  h e  is  n o t  even  th e  m em ber o f  th e  sa m e  
fa m ily .  W ith ou t ap p o in tm en t b y  law fu l au th ority  K a n th a r  S in n a -  
•fcham by (th e  u n c le )'co u ld  n o t  a c t  for K anclavanam  (th e m inor d on ee)  
.a n d  i t  is  n o t  suggested  th a t  a n y  su ch  ap poin tm ent ex isted

N o w  i f  there w as a n y  force in  th e  argum ent th a t an elder b ro th er  
• o r  a  gran d m other or an  u n c le  cou ld  a ccep t a donation  on  b eh a lf  o f  a  
m in o r  merely- because th e  fa th er , w ho  w as the donor, p erm itted  su ch  
a ccep ta n ce , th e  P r iv y  C ouncil w ould  u n d oub ted ly  have h eld  th a t  th ere  
w a s a  v a lid  accep tance in  th a t  ease. I  am  therefore o f  op in ion  th a t  
th e r e  w as no va lid  accep tance on  b eh a lf  o f  th e  m inor donee iii th e  p resen t  
case . I  m ight add th a t w e are iio t d ea lin g  in  th is case w ith  th e  q u estio n  
w h eth er  a father w ho is a d onor can  au thorise another person by  a sp ec ia l ■ 
m a n d a te  to  accept- th e  g if t . T h ere is  no ev idence in  the record on  w h ich  

•su ch  a  p lea  could  h ave b een  ra ised . I t  is  therefore n o t n ecessa ry  to  
c o n s id er  such  a case as had  to  be considered  by G ratiaen, J . an d  P u llc , J .  
in  Mohaidecn v .  M aricair3. . . .

W ith  regard to  th e  secon d  q u estion  th a t  arises for decision , th e re  is a  
w ell-k n o w n  excep tion  to  th e  ru le th a t  fideicom m issaries m u st a ccep t th e  

■gift in  order to  render'it e ffec tiv e  in  their favour. T h at ex cep tio n  is  to  
b e fou n d  in  Perezius ad Cod. (S .5 5 .1 2 )  w here th a t au th ority  sa id  th a t  
in  t h e  case o f  th e  se tt lem en t o f  p rop erty  in  a f a m i l y  t h e  a ccep ta n ce  o f  
t h e  first donee enures to  th e  benefit o f. and  is considered an a ccep ta n ce  
b y , a ll th e  beneficiaries. T h a t  ex cep tio n  w as first applied  b y  th is  C ourt  
i n  P e r e r n  v .  M ctnkctr  i  w hich , as W ijeycw ardene, J . pointed  ou t in . JV ije -  
i u n g e  v .  R o s s i e 5 is a  ju d gm en t o f  th e  F u ll Court and therefore b in d in g  on  
•th is  C ourt. B u t th e  ex cep tio n  m u st be confined to  fideicom m issa  in  
'fa v o u r  o f  the donee and  h is fa m ily , w ith in  w hich term  w ould  co m e a  
fideicom m issu m  in favou r o f  th e -d o n e e ’s descendants. D e  S a m p a y o , 
A .J .  referred to  th is  q u estion  in  S o y s a  v. M o h i d t e n 6 and  h eld  th a t  
in  su ch  a  case accep tance b y  th e  im m ed ia te  donee w as a  su ffic ien t a cc ep 
ta n c e  on  b eh a lf o f  th e  d escen d an ts (w here th ey  arc the beneficiaries), an d  
a c c e p ta n c e  by the im m ed ia te  d onee w ould  also be sufficient w here th e  
p r o p er ty  w as to  rem ain  in  th e  fa m ily . L asccllcs, C.J. in  th e  sa m e case  
ex p re sse d  h im self in  sim ilar term s.

I  sh o u ld  lik e to  refer to  so m e o f  th e  d ic ta  o f  the judges in  a recen t  
d e c is io n  o f  th e  A p p ella te  D iv is io n  o f  th e  Suprem e Court o f  S o u th  A fr ica  
w h ere  .th is  excep tion  w as con sid ered — C rookes  v. W a lso n " .  C en tlivres, 

-C .J . sa id , . . .  ‘ ‘
.. . “  T h e reason g iven  b y  P erez iu s for the excep tion  w hich  ho m en tio n s  

m u st  n o t bo read o u t o f  it s  co n to x t. H e  first sta tos thei g en era l ru lo  
v iz - : th a t  accep tance is  n ecessary  beforo a  bonoficiary is e n t it le d  to  
c la im  th e  benefit conferred  o n  h im  an d  he then  m entions a  nuriibor o f  
•oxcepticns. In  respect o f  th e  ex cep tio n  I  am  now  d ea lin g  w ith  ho  
~ 1 (t93S) 3T N : L  R : 20/ . ‘J - ' '• « (m i j  C S /C !  C .13S. '

.* V952) 54 N . L i  I t , 121. . . . -5 (1936) 47 N . L . R . 371.
3 (1932) 54 y .  L . R . 174.. , « (1914) 17 R . L . R . 279.

' ’ 1195S).1. S .  A . L . R . (A . D.) 277. 1 '
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• sa y s  th a t  i t  w ould  bo absurd for tho m ak in g  o f  an  irrovbcablo fid e i-  
com m issum  th a t  tlio  acceptance o f  in fa n ts  an d  p'oople u i iy c t 'u  nborh> 
should  bo required. T hat sta tem en t is  m ad e a fter  h e has m a d o .it-  
clear th a t  tho first beneficiary, w ho w as a fiduciary, in  th e  usual accep 
ta tio n  o f  th a t  w ord (i.c. a  fiduciary w ho h as a beneficia l in terest) has- 
accep ted . I n  other words, where there is a  se tt le m e n t in  favour o f  a- 
fa m ily  an d  th o  first m em ber o f  tho fam ily  accep ts , h is acceptance enures- 
for th e  b enefit o f  all succeeding m om bors o f  th e  fam ily . ”

A gain , V an  den  H ecver, J . A. exp ressed  th e  opinion  that in this- 
excep tion  th e  fa m ily  concerned is trea ted  as “  a persona in itself, acting- 
through one o f  its  m em bers in accepting S te y n , J . A . said  in regard, 
to  the P erezius rule, “ that in  the absonce o f  a p rov ision  to  th e  cffoct that- 
th e  settlod  p roperty  is to remain in  tho se tt lo r ’s  fam ily , the rule doos- 
n ot a p p ly  I  h ave cited these d icta  because th ey  em phasise the  
ossentia l con d ition  th a t  the fidoicom m issum  m u st be for the benefit o f  
th e  fa m ily  a s a  class, and  not o f in d ividual m em bers o f  a  fam ily.

W hen wo look  a t  th e  deed now under consideration  in  the light o f  these- 
d icta , it  becom es cleaa.- th a t tho dcod in no sen se  croates a  fideicom inissum . 
in  favou r o f  th e  d on ee’s fam ily or o f  tho  d o n ee’s  descendants. I t  is a- 
decd w hich , lik e  m a n y  a doed conta in ing  a  fidoicom m issum , croates a  
fidoicom m issum  in  favour o f  three d esign ated  in d iv id u a ls who happen  
to  bo m om bors o f  tire sam o fam ily as tho d onee. Such  fideieem m issaries  
m u st, accord ing to  the goneral rule, a ccep t tho  g if t  i f  i t  is to  be valid  in  . 
their favour. In  no senso can th e y  claim  th e  benefit o f  the P erezius  
excep tion  w hich  re lates on ly  to a  fideicom in issum  in  favour o f  a  fam ily  a s  
such an d  n o t particu lar members o f  a  fa m ily , or in  favour o f  tho descen
d an ts o f  tho donee and  not particular d escen d an ts.

Mr. N adesan  for tho respondents furthor su b m itted , i f  I  understood h im  
correctly , th a t  a fa m ily  fideicom inissum  or a  “ fidoicom m issum  in favorem  
fam iliae ” brings w ith in  its  beneficiaries a  very  largo group. Voet- 
3 6 .1 .2 7 .  says,

“ A  fidoicom m issum  can  also b e le f t  to  th e  fa m ily ;  and Ju stin ia n  
lias la id  d ow n  th a t  in  such a case under tho  term  fam ily  aro includod  
n ot o n ly  p aren ts and  children and a ll re la tiv es , b u t a lso  tho son-in-law  
an d  dau gh ter-in -law  to  supply tho plac-o o f  th o se  w ho  havo died, w here  
tho m arriage h a s  boon dissolved  b y  tho  d ea th  o f  son  or daughter. But- 
Sandc p o in ts  o u t a t  som o length  th a t b y  c iv il la w  adopted  children  
alu m ni an d  freed  m en  wero included u nder th e  term  fern ilia when thore 
is .am ' q uestion  o f  som e fideicom inissum  b ein g  le f t  to  th e  fam ily  and  in  
th a t  con n ection  he p u ts tho question  w h eth er  w om en  or their issue  
aro in cluded  in  th e  fam ily . In  section  12 ho h as co llected  the au th o
r ities w h o  h a v e  la id  dow n a t greater le n g th .w h a t  is included under  
“ f a m ily ” ; gen u s, stirps, linoa, p a rcn tc la ,’ d on ius, cippus, and  the  
lik e. N o w ' thore is also a boquest to  th e  fa m ily  w hen the testator  
forb ids tho a lien ation  o f a  thing o u t o f  tho  fam ily  or d irects th a t  i t  
sh ou ld  n o t go  Out o f  his lino o f  descen t or out- o f  h is  ‘ b lood ’

H e so u g h t to  arguo from  th is that- s in ce  co lla tera ls  aro a lso included in  
a  fa m ily  an d  tlie  deod in cjuesticn con stitu tes  a  fideicom m issum  in favour  
o f  the d o n ee’s  brothors, acceptance by th e  donoo is enough. I  do not-



agree. Y oet w as dea lin g  with a particular ty p e  o f  fidcicom m issum  and  
ho w as e x p la in in g  w ho w ould come under the term  fam ily  ” in sn.*h a  
ease. T h at d o cs  n o t  m ean that, every tim e a  fideicom m issum  is trea ted  
in  favour o f  p articu lar  individuals who aro so m e o f  th e  m em bers o f  
a fa m ily  a s so  d efined , acceptance by the fiduciary donee renders accep 
tan ce b y  tho  p articu lar  fideicoinm ifsaries u nnecessary.

TJio learn ed  tria l judge held that there had  been  a  va lid  acceptance  
o f  the gift- b y  th e  m inor dcnco through his b roth e i, a n d  th a t such accep 
tance rendered  accep tan ce by tho fiduciaries unn ecessary . For the  
reasons I  h ave g iv e n  T think that both findings w ere w rong and that th is  
action  sh o u ld  h a v e  been  dism issed.

T he appeal is th orefo ic  allowed with costs in both  Courts.

jik S ii.v a , .1.— T agree.

• -nr ----------------
. I alloircil.


