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S O C K A L IN G A M  C H E T T IA R  and others, A ppellan ts, and S E E M A N  
A P P U H A M Y  and another, R espondents.

11— D . C. In ty . Kalutara, 17,666.

Civil Procedure—Several defendants—Death of one—Substitution of legaF
representative of deceased defendant—Failure of court to enter his name 
in his representative capacity—Rectification nunc pro tunc—Civil
Procedure Code, s. 398.

Where there are several defendants and any of them dies before trial 
the failure of the court to enter in the record the name,, in his represent
ative capacity, of the person who has been appointed, and. has acted, as 
legal representative of the deceased defendant under secti'on 398 of the 
Civil Procedure Code is merely a failure to /perform a Sshisterial actr 
which may b$ performed nunc pro tunc. Nothing in the ^nature of an» 
order absolnfe !b needed under section 398 of the Civil Procedure' Code.-.
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P P E A L  from  a ju d g m en t o f  th e D is tr ic t  J u d g e  o f  K alutara .

H . V. Perera, K .C . (w ith  h im  O. P. J. Kurukulasuriya), fo r  the 
p la in tiffs , appellants.

N. E . WeenMOoria, K .C . (w ith  h im  M . D . H . Jayawardene), for  th e 2n d  
-defen dan t, respondent.

Cur. adv. vult.

-Ju ly  4, 1945. K euneman J .—

T h is  m ortgage  action  w as brou ght b y  the p la in tiff against the original 
fiv e  defendants. P en d in g  th e  action  and be fore  tria l th e first and the 
th ird  defen dan ts d ied . O n A p ril 17, 1934, p la in tiffs ' p rootor m ov ed  that 

A he secon d  d efen dan t be ap p oin ted  lega l representative  o f  th e  estates o f  
th e  first and  the th ird  defen dan ts (d eceased ) for  all the purposes o f  the 
.action . T h e  m otion  w as su p p orted  by  petition  and  affidavit.

I t  appeared  that th e first defen d an t w as th e  m oth er, an d  the th ird  
.defend an t the brother, o f  th e secon d  defen dan t. T h e  proctors for  the 
-defendants rece ived  n otice , b u t fu rther order w as m ade that th e  re 
sp on d en ts to  th e p etition  be  n o ticed . T h e  petition  d e a lt  w ith  another 
m a tter  also, w ith  w h ich  w e are n ot con cern ed .

O n  A pril 25, 1934, the p roctor  for p la in tiffs m o v e d  th at Order Nisi
.be en tered  and a date  g iven  to  en able  h im  to  issue th e sam e. T h is w as
a llo w e d  on  A pril 26, 1934, and Order Nisi w as en tered  and issued. I n  th is  
O rder Nisi it  w as ordered th at th e secon d  d efen d an t b e  ap poin ted  the 
le g a l representative o f  th e estates o f  the first and th e third d efendants 
w h o  w ere dead , “  unless su fficient cau se  be  show n  to  th e con trary  ” . O n . 
A u g u s t  3, 1934, a m otion  th at th e Order Nisi be a ffixed to  th e  m ortgaged  
b o u s e  and land ca lled  M adangahaw atta  w as a llow ed , and th is w as done 
la ter , bu t the respondents to  the p etition  d id  n o t appear or sh ow  cause 
aga inst the Order Nisi. N o  defin ite  order w as m ade th at th e  Order Nisi 
b e  m ade absolute , nor w as th e  secon d  d e fe n d a n t ’s n am e entered  in th e 
•caption as legal representatives. B u t  th e case  w as fixed  for  trial.

T h e  trial took  p la ce  on  M arch  14, 1935, and it  is c lear that the present
-defendants w ere all represented  a t the trial. T h e  case  w as settled  or 
th a t  date  and decree w as en tered  for  the p la intiffs in  term s o f  th at 
.-settlem ent. T h erea fter substantial p a ym en ts  h ave been  m ade to  th e 
p la in tiffs  in term s o f  th e decree.

■On F ebru ary  29, 1944, th e  p roctor  for  p la in tiff m ov ed  that the cap tion  
t o  the decree  b e  am end ed  b y  en tering  th e n am e o f  th e se con d  d efen dan t 
a s  legal representative o f  the estates o f  th e  first and  the th ird  defen dan ts . 
T h e  secon d  d efen d an t o b je cted  to  th e  ap p lication  an d  th e D istr ict  Ju d ge  
r e fu s e d  th e  ap p lication  on  th e  grou nd  th at th e Order Nisi had  n ot been  
m a d e  absolute and th at th e ap p o in tm en t o f  th e lega l representative  h a d  
n o t  b een  m ade. T h e  D istr ict  Ju d g e  re fu sed  to  m ake th e  Order Nisi 
-absolute nunc pro tunc or  to  a ct as thou gh  the Order Nisi had  been  m ade 
a b so lu te .

F o r  the purposes o f  th is ap pea l it  is n ecessary  to  consider w hether 
s e c t io n  398 o f  th e C ivil P roced u re  C od e  has b een  satisfied  b y  th e plaintiff. 
T h is  section  deals w ith , th e -procedure w h ich  arises w hen  on e d efen dan t 
/dies and th e  right o f  dctibn  d oes n o t  survive against, th e '.surviv ing  
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defendants. In  such  a case th e p la intiff m ay  m ake an application  to  the: 
court sp ecify in g  th e n am e, description  and p lace o f  abode o f  the person  
w h om  h e  alleges to  b e  th e  legal representative o f  th e deceased defendant 
and  w h om  h e desires to  b e  m ade defendant in h is stead. In  th e  present 
case the ap plication  o f  A pril 17, 1934, con form s in  all particu lars to  the- 
ap plication  required b y  section  398.

T h e section  continues that th e cou rt shall, on  being  satisfied th at th ere  
are grounds therefor, eh ter th e n am e o f  such representative on  th e record  
in  p lace  o f  such  defendant and shall issue a sum m ons to  such  representa
tive  to  appear and defen d  the action , and the case w ill then proceed- 
as  if th e representative h ad  originally been  m ade a defendant,' provided, 
th a t th e person  so m ade defendant m ay o b je ct  that he is n ot the le g a l 
representative o f th e  deceased  defendant, or may., m ake any defence- 
appropriate to  h is character as such  representative.

I n  the present case there can  b e  n o d ou bt that the court w as satisfied' 
th a t there w ere grounds for th e appoin tm ent o f the second  defendant as 
legal representative o f  .the estates o f the first and third defendants 
deceased . I t  is true that the court did n ot actually  enter the nam e o f  t h e  
secon d  defen dan t on the record  in his representative capacity . B u t  i t  
is c lear from  the Order Niei that the court m ade the appoin tm en t 
o f  the legal representative, su b ject to  cause being  shown. In  fa c t  th e  
fo rm  o f  the Order Nisi is n ot inappropriate to  the term s o f  section  398. 
In  m y  opin ion  th e failure to  en ter the nam e o f  the legal representative  
in  th e record  w as m erely  a failure to  perform  a m inisterial act, w h icb  
m a y  be perform ed  nunc pro tunc. There can  be  no question  th at th e  
secon d  defendan t had fu ll n otice  o f  th e  appoin tm ent and su bsequ en tly  
appeared bu t raised n o ob jection  to  the appoin tm ent, and advanced n o n e  
o f  th e grounds set ou t in th e proviso.

T h e D istrict Ju dge has erred in holding that anything in  the n atu re  
o f  an Order A b so lu te  is  n eeded  under section  398. T h e section  con tem 
p lates th e m aking o f  th e  ap poin tm en t and the entering o f the n am e o n  
th e  record  on  the ex  parte ap plication  o f  the plaintiff, bu t th e right to- 
o b je c t  is reserved to  th e person  appointed. In  th e absence o f  any 
ob jection  the ap poin tm en t stands. In  the present proceedings it  has- 
n ot been  ob je cted  th at th e second  defendant w as n ot qualified to  b e  
ap poin ted  legal representative o f  the estates o f  th e  first and third d e fen 
dants deceased.

I t  is urged that in  th is case no su m m ons has been  issued to . th e  secon d  
defen d an t as lega l representative to  appear and defend  the action. This- 
w ould  n o d ou bt be a m atter o f  im portan ce in  a case w here a person  n o t 
already a party  to  the action  is  appointed  legal representative. B u t  in. 
th e  presen t case th e second  d efen dan t w as already a party, and it is c le a r  
th at he had rece ived  n otice  o f  the action  and o f  the date o f ,tr ia l,  and in  
fa c t  w as represented  on  th e  date o f trial.

I n  m y  opin ion  th e order o f  th e D istr ict  Ju dge can not be su pported - 
I  allow  the appeal. T h e  ap pellant w ill be  en titled  to  the costs  o f  th e  
appeal and o f  the inquiry in  th e cou rt below .

J ayatileke J .— I  agree.
Appeal allowed.


