
W IJE Y E W A R D A N E  J .— W ije y s e k e r e  a n d  W ije y su r iija . 455

1943 P re s e n t: M oseley S.P.J. and W ijeyew ardene J.

WIJEYSEKERE Appellant, and  W IJEYSURIYA, Respondent.
31—D. C. Tangalla, 4,123.

P a r ti t io n  a c tio n — A p p lic a tio n  f o r  in te rv e n tio n — P o w e r  o f  C ou rt.

In  a  p a rtitio n  action  a  C ourt sh o u ld  n o t d e n y  to  p a r tie s  th e  r ig h t to  
in te rv en e  u n til  th e  fina l d ecree  is  en tered .

In  gra n tin g  an  ap p lica tio n  fo r  in te r v e n tio n  th e  C ourt h as p o w er  to  
im p ose  su ch  term s as m a y  appear fa ir  an d  eq u ita b le .

^ ^ P P E A L  from  an order of the D istrict Judge of Tangalla.

A . R. H. CanekeraXne, K .C . (w ith  him  C osm e) ,  for intervenient- 
appeiiant.

C. V ■ R anaw ake  (w ith  him  H. W. J ayaw arden e ) , for substituted  
plaintiffs, respondents.

Cur. adv. vu lt.
July  7 , 1943. W ijeyewardene J.—

This is an appeal from  an order rejecting the appellant’s application  
to  intervene in a partition action. The case was filed in  1936 and decree 
w as entered in Septem ber, 1938, dism issing the action on the ground  
that the third defendant had acquired title to the entire land by  
prescriptive possession. In  appeal, the finding on the question of 
prescriptive possession w as set aside and the case w as rem itted to the 
D istrict Court for trial “ on the question of title  and any other question  
that m ay arise in  the case Other than the points ” decided by th is Court. 
A t the conclusion of th e second trial; th e D istrict Judge entered a 
prelim inary decree for partition in March, 1941, declaring th e original 
parties entitled  to certain undivided shares. A n  appeal taken against 
that decree by th e third defendant w as dism issed in  June, 1942. No 
final decree has been entered.

The appellant filed a statem ent in  Septem ber, 1942, setting out her title  
to  an undivided share of the land and m oved to in tervene in  th e action. 
That statem ent, I  m ay add, raises a question w hich  w as raised unsuccess­
fu lly  by the third defendant at the second trial. The substituted
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plaintiffs, respondents, w ho received notice of the application objected  
to the intervention.. The D istrict Judge m ade the follow ing order 
disallowing the application :•—■

“ This case w as instituted so far back as October, 1936. The 
‘ ihtervenient gives no reason for this belated application. This applica­

tion is only to delay a'm uch delayed case. I refuse th e  application. ”
The learned Judge did not give an opportunity to the appellant to 

explain  her delay in filing her statem ent of claim. It is, no doubt,, 
true that the appellant’s intervention w ill have the effect of “ delaying ” 
the case, but that is a necessary result of all interventions and cannot be 
regarded as a good ground for the order made by the D istrict Judge.

In view  of th e conclusive effect given to final decrees by section 9 of the 
Partition Ordinance, Court should not deny to parties the right to intervene 
in  a partition action, until the final decree is entered (vide M enika v. 
M u diyan se '). On the other hand section 18 of the C ivil Procedure Code 
em powers a Court in  an appropriate case to impose such term s as may 
appear fair and equitable w hile granting an application for intervention  
(Vide A bdu l Rahim an Lebbe v. Ism ail Lebbe M arikar2.) I think that this 
is a case in w hich such an order should be made.

1 set aside the order against w hich this appeal is taken and direct the 
D istrict Judge to adm it the intervention, if the appellant deposits in  
Court Rs. 150 before A ugust 31, 1943; as security for the costs that m ay be 
incurred by the substituted plaintiffs, respondents, in  consequence of the  
intervention. If the appellant fa ils to make such deposit, her application  
for intervention w ill stand dismissed.

The appellant is entitled  to the costs of appeal as against the substituted  
plaintiffs, respondents.

Moseley S.P.J.—I agree.
A ppeal a llow ed .

1 4 C. W. B. 429. Leader Law Rep. 126.


