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Present: W o o d E e n t o n A . C . J , and D e S a m p a y o A . J . 

K H A N v. M A E I C A E . 

159—D. C. Batticaloa, 3,671. 

Muhammadan law—Code of 1806—Law applicable to immigrants from 
India professing the Muhammadan faith—Law relating to im­
movables—Lex loci rei sitae—Donation—Acceptance—Delivery. 

The Muhammadan law is based on religion, and is applicable t o 
all followers of I s lam ; i t applies t o Malays and t o immigrants from 
India known a s the Coast Moormen. 

The Muhammadan law is applicable not only in respect of 
movables and personal relations, such as marriage, but also wi th 
regard t o immovable property s i tuated in Ceylon. Where an 
Afghan donated a land t o h i s minor son, held that the l aw appli­
cable t o the donat ion was the Muhammadan law a n d n o t the 
Roman-Dutch law. 

D a SAMPAYO A . J . — I t m a y b e assumed then that , the property 
donated in this case being s i tuated in Ceylon, the law of Ceylon 
governs. B u t w h y should this be the Roman-Dutch law and n o t 
the special l aw applicable in Ceylon t o the parties concerned ? 
The Muhammadan law in this respect i s as much part of the local 
l aw as any other of the various systems of law prevailing in Ceylon. 
W h e n a question arises as t o the right t o a n y immovable property 
wherever s i tuated in Ceylon, i t m a y be necessary t o look for the 
l aw t o some special l aw which prevails among the particular 
persons concerned. 

*jpHE fac t s and a r g u m e n t s appear from t h e j u d g m e n t . 

J . Grenier, K.C., a n d G. Koch, for t h e de fendant , appe l lant . 

S. Jayewardene a n d Balasingham, for t h e plaintiff, respondent . -

J u l y 1, 1913. WOOD EENTON A . C . J . — 

T h e plaintiff-respondent, w h o is a minor , c la ims in th i s ac t ion 
through h i s n e x t friend a garden and t i led h o u s e w h i c h be longed t o 
h i s father P a l a v a n K h a n , a n d w h i c h P a l a v a n K h a n gif ted t o him, 
b y d e e d P 1, da ted N o v e m b e r 6, 1910. T h e de fendant , a s t r u s t e e 
of t h e m o s q u e a t P u l i y a n t i v u , c la ims t h e s a m e property b y d e e d o f 
gift d a t e d March 1, 1912 , from t h e s a m e donor. I t w a s a d m i t t e d 
at t h e trial t h a t P a l a v a n K h a n w a s an Afghan w h o h a d b e e n l o n g 
s e t t l e d in Cey lon , and t h a t h i s wi fe , t h e m o t h e r of t h e plaintiff, w a s 
a Moorish w o m a n of B a d u l l a . T h e case proceeded in t h e Di s tr i c t 
Court on t h e a s s u m p t i o n t h a t P a l a v a n K h a n w a s , and t h a t h i s s o n 
t h e plaintiff i s , a M u h a m m a d a n by religion. H e appears t o have] 



( 426 ) 

* M 8 ' retained t h e donation deed of 1910 in h i s possess ion, and t o have 
WOOD a ^ B O ^ n t i n u e d in possess ion of t h e property donated. On the same 

BHNTON day o n w h i c h h e executed t h e deed of donat ion i n favour of t h e 
' m o s q u e h e revoked the earlier deed in favour of the plaintiff. I n 

JChonc. h i s las t wil l , w h i c h w a s executed o n March 15, 1912, h e m a d e 
a n o a r independent provision for the plaintiff, and exc luded from t h e 

operat ion of t h e will t h e property donated t o the mosque . Four 
or five days later P a l a v a n K h a n d ied . 

T h e de fendant relied in support of h i s c la im t o t h e property on 
t h e donat ion deed in favour of the mosque . H e contended that 
t h e earlier d e e d in favour of t h e plaintiff w a s invalid, i n a s m u c h as 
there h a d been n o acceptance of the donat ion on the minor's behalf, 
and argued, in t h e al ternat ive , t h a t t h e plaintiff could not , in any 
event , retain t h e benef i ts conferred on h i m by t h e wi l l and at t h e s a m e 
t i m e repudiate t h e donation, wh ich t h e will special ly ment ioned , 
in favour of the m o s q u e . The defendant ' s counsel , Mr. Joseph 
Grenier, however , a t t h e argument o f t h e appeal , conceded t h a t w e 
are not at present concerned w i t h t h e quest ion of e lect ion, and 
confined! h i s argument*' toj t h e first al ternative content ion . The 
plaintiff's answer t o t h e de fendant ' s case in regard t o t h a t point 
is t h a t P a l a v a n K h a n and h i s sons are M u h a m m a d a n s subject to 
the provisions of t h e M u h a m m a d a n Code of 1806, that under the 
M u h a m m a d a n law as it ex i s t s in Ceylon no acceptance of a donation 
b y a father i n favour of h i s s o n is necessary (Affefudeen v. Peria-
tamby and further, t h a t by t h e s a m e l a w such a donation cannot 
b e revoked. Mr. Grenier, on behalf of the defendant , d id not 
c o n t e s t t h e correctness of th i s s t a t e m e n t of t h e rules o f M u h a m ­
m a d a n law. B u t h e denied that either t h e plaintiff or his father 
w a s a person t o w h o m t h a t law w a s applicable, and argued that 
B o m a n - D u t c h l aw m u s t determine the val idity of the donation 
i n t h e plaintiff's favour. 

T h e learned Dis tr ic t J u d g e h e l d t h a t the plaintiff and his father 
w e r e subject to M u h a m m a d a n law, and I think t h a t his decis ion 
w a s right. T h e Code of 1806 i s ex tended by sect ion 10 of Ordinance 
N o . 5 of 1852 to " M u h a m m a d a n s " in all parts of the Colony, and 
there is ample authority for t h e proposit ion t h a t i t ex tends t o the 
w h o l e I s l and (In re>, Mohamadu Canny 2 a n d D . C . Battic'aloa, 17,825.*) 
M u h a m m a d a n law recognizes n o dist inct ion b e t w e e n movable and 
i m m o v a b l e proper ty , 3 and t h e decis ions of t h e S u p r e m e Court s h o w 
that n o s u c h dist inct ion h a s b e e n recognized in so far a&[ the appli­
cabi l i ty of the Code to th i s Colony i s concerned.* There can, in m y 
opinion, b e n o room for t h e application in Ceylon of any lex loci rei 
sites as regards i m m o v a b l e property. I do not think t h a t Pa lavan 

i (1911) 14 N. L. R. 295. * (1877) Rom. 1877, 87. 
a (1866) Ram. 1888-68, 159. 5 Cp. D . C. Colombo, 59,578, Gren., 
* Wilson's Anglo-Muhammadan D. C. Hi., p. 2 8 ; Cassim v. Peria 

Law, 3rd ed., p. 254 (1873). Tamby (1896) 2 N. L. R. 200. 
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» (1911) 14 N. L. R. S95. 2 (1851) Ram. Reports 168. 

S h a n ' s l a s t wil l i tself c a n h e l p u s in so lv ing t h e o n l y ques t ion t h a t 
w e h a v e at present t o dec ide . B y t h e M u h a m m a d a n l a w h i s 
donat ion i n favour of h i s s o n w a s va l id and irrevocable . T h e 
plaintiff i s , therefore , ent i t l ed t o s u c c e e d . I w o u l d d i s m i s s the 
appeal w i t h c o s t s . 

D B SAMPAYO A . J . — 

I t w a s argued in t h e Court b e l o w t h a t , e v e n if t h e M u h a m m a d a n 
l a w applied, t h e donat ion t o t h e plaintiff w a s inval id b e c a u s e there 
h a d n o t b e e n any del ivery of possess ion , a n d Affefudeen v. Peria-
tamby 1 w a s c i ted in support of t h a t argument . • B u t t h a t dec i s ion 
itself s h o w s , and it i s good law, t h a t ac tua l c h a n g e of pos se s s ion i s 
n o t neces sary a n d cons truct ive de l ivery is sufficient, and t h a t a 
donat ion by a fa ther t o h i s minor s o n , as in th i s case , i s o n e of t h e 
e x c e p t i o n s , b e c a u s e t h e c o n t i n u e d posses s ion of t h e father wi l l b e 
p r e s u m e d t o b e o n behalf of t h e minor son . T h e principal q u e s t i o n 
w a s w h e t h e r t h e M u h a m m a d a n l a w appl ied a t all , b e c a u s e if i t did, 
acceptance of the donat ion w o u l d admi t t ed ly n o t be neces sary . 
I t w a s a d m i t t e d in f h e Court b e l o w t h a t t h e plaintiff, and presu­
m a b l y h i s father F a l a v a n K h a n also , were M u h a m m a d a n s ; a t all 
e v e n t s , t h e a r g u m e n t s proceeded o n t h e foot ing t h a t P a l a v a n K h a n 
being a n A f g h a n w a s a M u h a m m a d a n . T h e c o n t e n t i o n , h o w e v e r , 
w a s t h a t in Cey lon t h e M u h a m m a d a n l a w appl ied o n l y t o na t ive -
born M u h a m m a d a n s . There is n o foundat ion for th i s content ion , 
and it w a s n o t pressed in appeal , t h o u g h t h e m a t t e r w a s p u t in a 
s l ight ly different form. F o r i t w a s s u g g e s t e d , b u t n o t ser ious ly 
contended , t h a t t h e M u h a m m a d a n l a w appl ied o n l y t o " M o o r s . " 
B u t e v e n th i s pos i t ion c a n n o t be m a i n t a i n e d . I t is true t h a t t h e 
M u h a m m a d a n C o d e of 1806 , ent i t l ed " Spec ia l L a w s concern ing 
M a u r s or M o h a m m e d a n s , " w a s t o b e ' o b s e r v e d " by t h e Moors in 
t h e P r o v i n c e of C o l o m b o . " B u t i t i s c l ear t h a t t h e w o r d s " M a u r s " 
and " M o h a m m e d a n s " were u s e d as s y n o n y m o u s t e r m s . W h e n 
t h e Ordinance N o . 5 of 1852 e x t e n d e d t h e C o d e t o t h e w h o l e I s l a n d , 
t h e on ly word u s e d w a s " M o h a m m e d a n s , " and t h e Ordinance N o . 8 
of 1886, w h i c h provided a s y s t e m of marriage registrat ion for 
M u h a m m a d a n s , is st i l l plainer, a n d in sec t ion 17 speaks of " persons 
profess ing t h e M u h a m m a d a n f a i t h . " T h e M u h a m m a d a n l a w h a s 
certa in ly b e e n appl ied w i thout a n y ques t ion t o M a l a y s and t o 
i m m i g r a n t s from Ind ia k n o w n as t h e Coast M o o r m e n . T h e f a c t is 
t h a t t h e M u h a m m a d a n l a w is b a s e d o n religion, a n d is appl icable 
t o all fol lowers of I s l a m . E v e n before t h e Ordinance N o . 5 of 1852 
t h e S u p r e m e Court appl ied i t t o Moors in K a n d y , observ ing t h a t 
t h e y were ** governed by their o w n l a w s and c u s t o m s o f inher i tance 
a n d marriage w h i c h are founded o n their r e l i g i o n . " (Saibo Tamby 
v. Akamai.2) 



( 428 ) 

i (1902) I. L. R. 29 Cal. 433. 

T h e m a i n argument in appeal is that t h e M u h a m m a d a n law is 
applicable only in respect of movab le s and personal relations, such as 
marriage, and t h a t w i t h regard t o immovab le property t h e lex loci 
rei sites, tha t is t o say , t h e general l a w of Ceylon, applies . B u t the 
Code of 1806 and M u h a m m a d a n l a w general ly regulate inheritance 
and success ion , and surely an e s ta te m a y cons is t of immovable 
property. A m e e r Al l ' s Mohammedan Law, vol. II., p. 151, i s c i ted 
as an authority to t h e effect t h a t the lex loci governs all quest ions 
w h i c h relate t o i m m o v a b l e property. T h a t is no n e w proposition 
or o n e special t o India . There t h e learned author is discuss ing the 
ques t ion as t o w h a t l a w would govern t h e success ion t o the real 
e s t a t e of a M o s l e m , if, for ins tance , t h e property Were s i tuated in 
E n g l a n d , a n d h e says t h a t under t h e general rule of Internat ional 
l a w , w n a t e v e r m i g h t h a v e b e e n t h e person's domici le , t h e lex loci 
a n d in t h e supposed case t h e E n g l i s h law would govern. There is 
n o doubt as t o t h a t , nor, o n t h e other h a n d , as t o t h e M u h a m m a d a n 
l a w governing if t h e property were s i tuated in India . This is the 
who le effect of t h e passage c i ted. I t m a y b e a s s u m e d t h e n that ; 
t h e property donated in th i s case being s i tuated in Ceylon, t h e l aw 
of Ceylon governs. B u t w h y should th i s be t h e R o m a n - D u t c h law 
and not t h e special l aw applicable in Ceylon t o t h e parties con­
cerned? T h e M u h a m m a d a n law in th i s respect is as m u c h part 
of the local l a w as a n y o ther of t h e various s y s t e m s of l a w prevail ing 
in Ceylon . W h e n a quest ion arises as t o t h e right t o any immovable 
property wherever s i tuated in Cey lon , i t m a y b e necessary t o look 
for the l a w t o s o m e special l aw which prevails among t h e particular 
persons concerned. T h e special l aw or c u s t o m to b e so applied 
m a y be , t o borrow an express ion from the judgment of the Pr ivy 
Counci l in Kumari Debi v. Chunder Dhabal,1 " a personal as dist in­
gu i shed from geographical c u s t o m , " b u t it would neverthe less b e a 
part of t h e local l a w of Ceylon . T o hold otherwise would be t o 
upse t t h e l a w as appl ied for over a century t o t i t les t o immovable 
property, no t only a m o n g m e n like Pa lavan K h a n and t h e plaintiff, 
b u t a m o n g t h e ent ire M u h a m m a d a n populat ion of Ceylon. 

I n m y opinion the Distr ict J u d g e is right in applying the M u h a m ­
m a d a n law t o th i s case , and in upholding the val idity of the donation 
b y P a l a v a n K h a n t o the plaintiff. T h e appeal should therefore be 
d i s m i s s e d w i t h cos t s . 

Appeal dismissed. 


