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C erta in  g o o d s  (s y n th e t ic  ston c.s), t h e  im p o r ta t io n  o f  w h ic h  w a s  s u s p e c t e d  
t o  h a v e  b e e n  p r o h ib it e d  b y  s . 4 3  o f  t h e  C u sto m s  O rd in a n ce , w o re  fo u n d  in  t h o  
p o ssess ion  o f  th e  a c c u s e d -p e t it io n e r . T h e y  w ere  se iz e d  b y  C u s to m s  o ff ic e r s  
u n d e r  s . 125 as  fo r fe it e d  b y  s . 4 3  a n d , in  a d d it io n , 'a  p e n a lt y  o f  R s .  10 ,0 0 0  w a s  
im p o s e d  u n d e r  s . 129. A s  th e  p e n a lt y  w as n o t  p a id , a  p r o s e cu t io n  w a s  in s t it u t e d  
a g a in s t  th o  a c c u s e d  u n d e r  s . 146. T h e  M a g is tra te  a c q u it t e d  th o  a c c u s e d  
m a in ly  fo r  th o  re a so n  th a t  i t  w a s  n o t  p r o v e d  b e y o n d  d o u b t  th a t  th e  im p o r ta t io n  
o f  th e  g o o d s  w a s  p ro h ib it e d  b y  th e  r e le v a n t  R e g u la t io n s . A t  th o  s a m e  t im o  
h o  re fu sed  a n  a p p lic a t io n  m a d e  b y  t h o  a c cu s e d  fo r  th o  re tu rn  o f  th e  g o o d s  t o  
h im . T h e re u p o n  th o  a c c u s e d  m o v e d  th o  S u p rem e  C o u r t  in  r e v is io n  fo r  t h o  
re tu rn  o f  th e  g o o d s .

Held, t h a t  th e  a c q u it ta l  o f  th o  a c c u s e d  in  th o  p ro s e cu t io n  u n d e r  s . 146 d i d  
n o t  e n t it le  h im  to  th o  re tu rn  o f  th o  se iz e d  g o o d s . W h e re  g o o d s  h a v e  b c o n  
w r o n g ly  se iz e d  o n  su s p ic io n  as  fo r fe i t e d  b y  la w  u n d e r  s . 4 3 , th e  p r o p e r  r e m e d y  
o f  th o  p e rs o n  w h o  c la im s  th e  r e s to r a t io n  o f  th o  g o o d s  t o  h im  is  t o  in s t i t u t e  
p ro ce e d in g s  in  a c c o r d a n c e  w ith  s. 15 4  in  a  c o m p e te n t  C o u rt .

Seyed Ahamed v. Fernando (7 3  N . L . R .  139) n o t  fo l lo w e d .

Obiter: I n  a  p r o s e c u t io n  u n d e r  S T 4 6 ,  th o  b u rd e n  o f  p r o v in g  u n la w fu l 
im p o r ta t io n  o f  g o o d s  is  o n  th o  p ro s e cu t io n .

/A P P L I C A T I O N  t o  r e v ise  a n  o r d e r  o f  a  M a g is tra te ’ s C o u r t  in  a  
p ro se cu t io n  u n d e r  th e  C u stom s O rd in a n ce .

31. Kanagasunderam, f o r  th e  p e t it io n e r .

V. S . A . Pullenayegum, D e p u t y  S o lic ito r -G e n e ra l, w ith  Ananda de 
Silva, C row n  C ou n se l, a n d  Tyrone Fernando, C ro w n  C ou n se l, f o r  t h e  
C row n .

Cur. adi). vidt.

S e p te m b e r  2 , 1971 . H . N . G . F e r n a n d o , C .J .—

O n 19th  F e b r u a r y  1968, C u stom s  o ffice rs  fo u n d  in  th e  p o s se ss io n  o f  
th e a ccu se d  e le v e n  p a c k e ts  o f  s y n th e t ic  s to n e s  su sp e cte d  t o  h a v e  b e e n  
m a n u fa ctu re d  in  S w itzer la n d . T h e  im p o r ta t io n  o f  su ch  s to n c3  h a d  
been  p ro h ib ite d  b y  ce rta in  R e g u la t io n s  w h ich  ca m e  in to  fo r c e  in  J a n u a r y  
1963.

O n th e  d a y  o f  th is  d is c o v e r y , th e  p a ck e ts  o f  s to n e s  w ore se iz e d  u n d e r  
S e ctio n  125 o f  th e  C u stom s O rd in a n ce  ; in  a d d it io n  a p e n a lt y  o f  R s . 1 0 ,0 0 0  
w as im p osed  u n d er  s. 129 o f  th e  O rd in a n ce .

T h e  p e n a lty  o f  R s .  10 ,000  w a s  n o t  p a id  b y  the., a c c u s e d , a n d  a  
p ro se cu t io n  w a s in s t itu te d  a g a in s t  th e  a ccu se d  f o r  an  o f fe n c e  u n d e r  
s. 116 o f  th e  C u stom s O rd in a n ce . T h e  lea rn ed  M a g is tra te  a c q u it te d  
th e  a ccu s e d  m a in ly  fo r  th o  rea son  th a t  th o  p r o se c u t io n  h a d  fa i le d  t o  
p r o v e  b e y o n d  rea son a b le  d o u b t  th a t  th o  s to n e s  fo u n d  in  th e  p o sse ss io n  
o f  th e  a ccu s e d  h a d  b o o n  im p o r te d  in to  C ey lon  a fte r  th o  d a t e  o n  w h ic h  
th e  im p o rta tio n  o f  su ch  s to n o s  w a s p r o h ib ite d  b y  th e  r e le v a n t R e g u la t io n s .
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A ft e r  th e  a c q u it ta l o f  th e  a ccu se d , lie  m a d e  a n  a p p lic a t io n  t o  th e  
M a g is tra te  fo r  th e  re tu rn  t o  h im  o f  th e  s to n e s  w h ich  h a d  b e e n  s e iz e d  b y  
t h e  C u sto m s  o ffice rs . T h is  a p p lic a t io n  w a s  r e fu s e d  b y  o r d e r  o f  th e  
M a g is tra te , a n d  th e  p r e s e n t  a p p lic a t io n  t o  th is  C o u r t  is f o r  th e  re v is io n  
o f  th a t  o rd er .

I n  Velupillai v. The Collector of Customs \  th e  a c c u s e d  w a s ch a rg e d  
w ith  th e 'u n la w fu l  im p o r ta t io n  o f  g o o d s  w h ich  w e re  lia b le  t o  cu s to m s  
d u t y  a n d  o n  w h ich  th e  d u ty  h a d  n o t  b e e n  p a id . T h e  M a g istra te  
a c q u it t e d  th e  a c c u s e d , h o ld in g  th a t th ere  w as n o t  e v e n  p r im a  fa c ie  
e v id o n c e  th a t  th e  g o o d s  in  q u estion  w o re  d u t ia b le  o r  th a t  th e y  w ere  
im p o r t e d  g o o d s . B u t  h e  m a d e  o rd e r  th a t  th e  g o o d s  w h ich  h a d  been  
se iz e d  f r o m  th e  p o sse ss io n  o f  th o  a c c u s e d  b e  r e tu rn e d  t o  th e  C u stom s 
a u th o r it ie s . W ije y e w a r d e n e  J . h e ld  th a t  in  th e se  c ircu m sta n ce s  th e  
o n ly  p r o p e r  co u rse  to  a d o p t  is  t o  re tu rn  th e  g o o d s  t o  th e  a c c u s e d . B u t  

. th e  fo llo w in g  o b s e r v a t io n s  o f  th e  lea rn ed  J u d g e  a re  re le v a n t  f o r  p re se n t 
p u r p o s e s :—

“  T h e re  is  s o m e  re fe re n ce  in  th e  ju d g m e n t  t o  a n  o r d e r  o f  fo r fe itu re  
b y  th e  C u stom s a u th o r it ie s , i t  is  su ffic ie n t  t o  s a y  th a t  th e r e  is  n o 
e v id e n c e  o f  su ch  a n  o rd e r , as , o f  c o u rse , th e  s ta te m e n t  o f  C ou n se l 
a ft e r  th e  a c q u it ta l o f  th e  a ccu s e d  c a n n o t  b o  co n s id e r e d  as e v id e n ce . 
M o r e o v e r  n e ith e r  the  p la in t  n o r  th e  w r it te n  sa n c t io n  o f  th e  P r in c ip a l 
C o lle c to r  o f  C u sto m s  re fe rs  t o  a  s e c t io n  o f  th e  C u sto m s  O rd in a n ce  
u n d e r  w h ich  th e se  g o o d s  c o u ld  h a v e  b e e n  fo r fe ite d . It is not, therefore, 
necessary to consider in this case what the effect o f such an order o f forfeiture 
would have been. ”

T h o  se n te n ce  w h ich  I  h a v e  ita lic iz e d  in d ic a te s  a t  th o  le a s t  th a t  
W ijo y e w a r d e n e  J . d id  c o n te m p la te  th a t  i f  g o o d s  a re  se iz e d  b y  C u stom s 
a u th o r it ie s  as fo r fe ite d  u n d er  th e  C u stom s O rd in a n ce  th e  a c q u it ta l  o f  
a n  a c c u s e d  o n  a c h a rg e  o f  u n la w fu l importation m ay not  h a v e  t o  b o  
fo l lo w e d  b y  th e  re tu rn  t o  th e  a ccu s e d  o f  g o o d s  se iz e d  fr o m  h is  p o ssess ion . 
B u t  th e  p o in t  w as n o t  a c tu a lly  co n s id e re d  b e ca u se  th e re  w a s n o  e v id e n co  
o f  th e  fo r fe itu re . I n  th e  p re se n t case  th e re  is  th e  e v id e n ce  o f  o n e  o f  th o  
C u sto m s  o ffice rs  as t o  th e  fo r fe itu re  o f  th e  s to n e s  fo u n d  in  th e  p o sse ss io n  
o f  th e  a ccu se d .

T h o  fa c ts  o f  th e  r e ce n t  case  o f  Seyed Almmad v. Fernando 2 a re  s im ila r  
t o  th o  p re se n t fa c ts . C erta in  g o o d s  in  th o  p ossess ion  o f  th e  a c c u s e d  
h a d  b e e n  se ize d  o n  th o  su sp ic ion  th a t  t h e y  h a d  been  im p o r te d  c o n t r a r y  
t o  th e  R e g u la t io n s  o f  J a n u a r y  1963 t o  w h ich  I  h a v o  a lre a d y  r e fe rre d , 
a n d  s u b s e q u e n tly  th e  a c c u s e d  w a s ch a rg e d  w ith  a n  o ffe n ce  u n d er  
s . 146  o f  th o  C u stom s O rd in a n ce . A f t e r  so m o  e v id e n ce  o f  C u stom s 
o ff ic e rs  h a d  b een  r e c o r d e d  a t  th e  tr ia l, th e  p r o se c u t in g  o ff ic e r  in fo rm e d  
th o  M a g istra te  th a t  h e  w a s n o t  p r o ce e d in g  w ith  th e  ca se . T h is  w as 
a p p a r e n t ly  b e ca u se  o f  a n  a d m iss ion  b y  o n e  o f  th e  C u stom s o ffice rs  
t l ia t  th e  se ize d  g o o d s  c o u ld  h a v e  been  im p o r te d  in to  C e y lo n  p r io r  
t o  1963  o r  c o u ld  h a v o  b e e n  la w fu lly  p u rch a se d  a t  a  p u b lic  a u c t io n  h e ld  

1 (1943) 45 N . L . It. 93. 1 (1970) 73 N . L. R . 139.
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b y  th o  C u stom s. T h e  a c c u s e d  w a s  th e r e u p o n  d is ch a r g e d , b u t  h is  
a p p lic a t io n  f o r  th e  re tu rn  o f  th e  g o o d s  w a s re fu se d  b y  th e  M a g is t r a te  o n  
th o  g ro u n d  th a t  t h e y  h a d  “  r ig h t ly  o r  w r o n g ly  ”  b een  fo r fe i t e d  u n d e r  
t h e  O rd in a n ce .

In  re fe rr in g  to  th e  c ircu m sta n ce s  o f  th e  case , W ija y a t i la k e ,  J .  r ig h t ly  
o b s e r v e d  th a t  th e  g o o d s  h a d  been  se iz e d  o n ly  on  th e  s u s p ic io n  t h a t  
t h e y  h a d  b e e n  u n la w fu lly  im p o r te d  in to  C e y lo n . B u t  I  d o u b t  w h e t h e r  
h e  c o u ld  r ig h t ly  a ssu m e  th a t  “  th e  C u stom s a c k n o w le d g e d  th o  s e iz u r e  
a n d  fo r fe itu re  t o  b e  w r o n g fu l a n d  th e r e fo r e  illega l a n d  v o id  in  la w  ” . 
E v e n  i f  th o  p r o s e c u t in g  o ffic e r  m a d e  su ch  a n  a c k n o w le d g m e n t , t h e  
q u e s t io n  o f  th e  le g a li ty  o f  a  fo r fe itu r e  d e p e n d s  n o t  o n  th e  o p in io n  o f  a  
p ro se cu t in g  o ffice r , b u t  o n  t h e  r e le v a n t  p r o v is io n s  o f  la w .

S ch ed u le  B  t o  th e  C u sto m s  O rd in a n ce  c o n ta in s  a  “  T a b le  o f  P r o h ib it io n s  
a n d  R e s tr ic t io n s  In w a rd s  ” , w h ich  in c lu d e s  a r tic le s  th e  im p o r t a t io n  
o f  w h ich  is  p r o h ib ite d  b y  re g u la t io n s  su ch  a s  th o se  o f  19 6 3 . S e c t io n  
4 3  o f  th e  O rd in a n ce  p r o v id e s  th a t  “  i f  a n y  g o o d s  e n u m e ra te d  in  t h e  
ta b le  o f  p ro h ib it io n s  a n d  re s tr ic t io n s  in  S ch ed u le  B  sh a ll b e  im p o r t e d  
in t o  C e y lo n ..........................su ch  g o o d s  sh a ll b e  f o r fe i t e d ” .

I n  th o  case  o f  Palasamy Nadar v. Lanltree 1, G ra tia en  J .  r e fe r r e d  
t o  th e  d iffe re n t p h ra ses  u se d  in  t h e  O rd in a n ce  "shall be f o r f e i t e d ” , 
a n d  “ lia b le  t o  b e  f o r f e i t e d ” . H e  p o in te d  o u t  th a t  in  a  ca se  in  
w h ich  it  is d e c la re d  th a t  g o o d s  sh a ll b o  fo r fe ite d  o n  th e  h a p p e n in g  
o f  a  g iv e n  e v e n t , “  th o  o w n e r  is  a u to m a t ica lly  a n d  b y  o p e r a t io n  
o f  la w  d iv e s te d  o f  h is  p r o p e r t y  s o  so o n  a s  th o  e v e n t  o c cu rs  ” . I f  th e n  
a n y  g o o d s  are  in  fa c t  u n la w fu lly  im p o r t e d  in  c o n tra v e n t io n  o f  s. 4 3 , 
th e y  are  fo r fe ite d  b y  o p e r a t io n  o f  la w  a n d  b e c o m e  th e  p r o p e r t y  o f  t h o  
S ta te  a t  th e  m o m e n t  o f  im p o r ta t io n , e v e n  i f  th e  C u stom s m ay  b e  u n a w a ro  
o f  th o  u n la w fu l im p o r t a t io n . B u t  n a tu ra lly , p ossess ion  r e m a in s  in  th o  
im p o r te r  u n less a n d  u n t il  h o  is p h y s ic a lly  d e p r iv e d  o f  th e  g o o d s  b y  a  
se izure .

T h o  p r o v is io n  f o r  se izu re  is  s. 125 , w h ich  e n a cts  th a t  “  a ll g o o d s  w h ic h  
b y  th is  O rd in a n ce  a r e  d e c la r e d  t o  b e  fo r fe ite d  sh a ll a n d  m a y  b e  se iz e d  
b y  a n y  o fficer  o f  C u stom s I t  is c le a r  fr o m  th is  s e c t io n  th a t  t h e  p o w e r  
is  t o  seize  w h a t h as a lr e a d y  b e e n  fo r fe i te d  b y  o p e ra t io n  o f  la w . I t  is  
n o t  th a t  g o o d s  are  se ize d  a n d  th e n  fo r fe ite d , b u t  ra th e r  th a t  g o o d s  a re  
se ized  becau se  th e y  h a v e  b e c o m e  fo r fe ite d  b y  law .

O f  cou rse , it  c o m m o n ly  h a p p e n s  th a t  a  C u stom s o ffic e r  o n ly  s u s p e c ts  
th a t g o o d s  h a v e  been  im p o r te d  c o n t r a r y  to  law , a n d  th e r e fo r e  o n ly  
su sp ects  th a t -th e y  h a v e  been  fo r fe ite d  b y  la w . B u t  n e v e r th e le ss  th e  
O rd in a n ce  c o n te m p la te s  th a t  th ere  can  b o  cases o f  th e  so izu ro  o f  g o o d s ,  
w h ich  a rc  n o t  in la w  fo r fe ite d , a n d  a  se izu ro  is n o t  u n la w fu l m e r e ly  b e ca u se  
it  'is  su b seq u en tly  fo u n d  th a t  th e  g o o d s  w ere  la w fu lly  im p o r t e d . A  
pa ra lle l is seen  in  s. 32  ( I ) (6) o f  th e  C rim in a l P r o c e d u r e  C o d e , u n d e r  
w h ich  a  p ea ce  o ffice r  m a y  a rrest a  p e rso n  i f  rea son a b le  su s p ic io n  o x is ts

1 (m O ) St N. L. It. S20.
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th a t  h o  lia s  been  concerned in  a n y  co g n isa b lo  o f lc n c c .  A n  a r r e s t  

u p o n  re a so n a b le  su s p ic io n  is th u s  a la w fu l arrest., e v e n  th o u g h  f l i c  p e rso n  
a rrested  m a y  a c tu a l ly  b e  in n o c e n t .

T h o  p r o v is io n s  o f  th e  O rd in a n ce  re la tin g  to  th e  c o n s e q u e n c e s  o f  a  
se izu re  d o  c o n t e m p la te  th a t  th e  C u stom s h a v e  p o w e r  t o  se ize  g o o d s  
u p o n  th o  su sp ic io n  th a t  th e y  w ere  u n la w fu lly  im p o r t e d . S e c t io n  151  
e m p o w e rs  th e  C u sto m s  t o  d ea l w ith  a ll g o o d s  se iz e d  a s  fo r fe ite d ,  u n less  
th o  p e rso n  c o n c e r n e d  w ith in  o n e  m o n th  o f  th e  d a te  o f  se izu re  g ives - 
n o t ic o  t o  th o  C o lle c to r  o f  in te n t io n  to  p r o sc cu to  a  c la im  t o  th e  g o o d s ,  
a n d  u n less  p r o c e e d in g s  are  in s t itu te d  w ith in  o n e  m o n th  in a  c o m p e t e n t  
C o u rt  f o r  th o  r e c o v e r y  o f  th e  g o o d s . W h e n  su ch  p r o ce e d in g s  a re  
in s t itu te d , s. 152 d e f in ite ly  im p oses  o n  th o  c la im a n t  th e  b u r d e n  o f  
p r o v in g  th a t  th e  g o o d s  h a d  been  la w fu lly  im p o rte d .

L e t  m e  n o w  a p p ly  th e  re le v a n t  s t a t u t o r y  p r o v is io n s  t o  a  case  in  w h ich  
th e  C u sto m s  (as in  th e  in s ta n t  ca se  a n d  th a t  o f  Akamad v. Fernando) 
su sp e ct  th a t  g o o d s  h a v e  b o o n  im p o r te d  in  c o n tr a v e n t io n  o f  t h e E e g u la t io n s  
o f  1963, a n d  a r e  th e r e fo r e  fo r fe ite d  b j ' la w , a n d  p r o c e e d  t o  se iz e  t h o  
g o o d s .

I f  a  c la im a n t  t o  th e  g o o d s  w ish es t o  c o n te s t  th e  fo r fe i tu r e  a n d  seizure^ 
S. 154 p r o v id e s  f o r  th o  p ro ce d u re  b y  w h ich  h o  m a y  d o  so . I f  th e n  
p r o ce e d in g s  a re  d u ly  in s t itu te d  in  a c c o rd a n c e  w ith  s. 1 5 4  in  a  c o m p e te n t  
C ou rt, th e  C o u r t  w ill d e c id e  w h e th e r  o r  n o t  t l ie  fo r fe itu r e  o p e r a te d  b y  
rea son  o f  a n  u n la w fu l im p o r ta t io n . A ncl i f  t h o  c la im a n t  d is ch a rg e s  
th o  b u rd e n  o f  p r o v in g  lawful im p o rta t io n , th e  C o u r t  w ill o r d e r  re s to r a t io n  
o f  th e  g o o d s . In d e e d , s. 154 p r o v id e s  a lso  th a t  a  c la im a n t  ca n  o b t a in  
re s to r a t io n  w h ile  su ch  p r o ce e d in g s  are  p en d in g , i f  h o  g iv e s  p r o p e r  se cu r ity . 
W h a t  is  im p o r t a n t  f o r  p re se n t p u rp o se s  is th a t  s. 1 5 4  a ffo r d s  a  c lea r  
r e m e d y  f o r  a  ca se  o f  se izu re  on  a  su sp ic ion  w h ich  tu r n s  o u t  t o  b e  
in co rre ct .

I f  n o  c la im  is  m a d e  in a c c o r d a n c e  w ith  s. 154 to  g o o d s  th u s se ize d  o n  
su sp ic io n , o r  i f  su ch  a  c la im  is r e je c te d  b y  th e  C o u r t , th o  m a tte r  b e c o m e s  
fin a lised , a n d  th o  fo r fe itu r e  is n o  lo n g e r  op en  to  q u e st io n .

I t  th u s  a p p e a rs  th a t  th o  L e g is la tu re  d id  h a v e  it  in  m in d  th a t  th e re  
m a y  b o  a  se izu re  o f  g o o d s  la w fu lly  im p o rte d  a n d  th e re fo re  n o t  s u b je c t  
t o  fo r fe itu re . T h e  fa c t  th a t  a  c o m p e te n t  C o u r t  m a y  s u b s e q u e n tly  
clocide, in  p r o c e e d in g s  re fe rred  to  in  s. 154, th a t  th o  g o o d s  w e re  n o t  
fo r fe ite d  b y  th e  o p e r a t io n  o f  s. 43 , d o e s  n o t  b y  i t s e l f  re n d e r  th e  se izu re  
unlaw fu l. I  r e v e r t  t o  th o  ca se  o f  a n  arrest u n d e r  s. 32  (1 ) (6 ) o f  th o  
C rim in a l P r o c e d u r e  C o d e  : it  is su re ly  n o t  th e  ca se  th a t  e v e r y  su ch  a rrest 
o f  an  a c c u s e d  p e r so n  o n  su sp ic ion  b e co m e s  w r o n g fu l a n d  u n la w fu l, 
i f  th e  p erson  is n o t  su b s e q u e n tly  ch a rg ed  o r  is a c q u it te d  o n  b e in g  ch a rg e d .

In  th e  in s ta n t  ca se , a s a lso  in  th e  caso  o f  Ahamad v. Fernando, th e r e  
w as a  se izu re  o f  g o o d s  o n  th o  g ro u n d  th a t th e y  w e re  fo r fe ite d  b y  s. 43,- 
a n d  a lso  a  p e n a lt y  im p o se d  b y  th e  C u stom s. I n  e a ch  ca so  th e re  w a s  a
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p r o s e c u t io n  u n d e r  s . ,1 4 6 ,  b u t  o n ly  b eca u se , in  te rm s o f  th e  P r o v is o  
t o  th a t  S e c t io n , t h o  C o lle c to r  w a s o f  o p in io n  th a t  th o  p e n a lt y  c o u ld  
n o t  bo  r e co v e re d . A  r e s o r t  t o  s. 1 4 6  is  a  r e s o r t  t o  th e  cr im in a l la w  a n d  
t o  th e  sa n c t io n s  w h ich  a t ta c h  t o  th o  co m m iss io n  o f  an  o ffe n ce . H o w a r d  
C. J . h e ld  in  Soma-sunderam v. Assistant Collector of Customs \  th a t  in  su ch  
a  p r o s o c u t io n , th e r e  is  n o  b u rd e n  o n  t h o  a c c u s e d  to  p r o v e  h is  in n o c e n c e . 
W ith  r o sp e c t , I  th in k  th a t  m y  b r o th e r  W ija y a t i la k e  w h o  to o k  a  e o n tr a r j ' 
v ie w  in  h is  r e ce n t  ju d g m e n t , fa i le d  t o  ta k e  a c c o u n t  o f  th o  lim ite d  s c o p e  
o f  s. 1 5 2  o f  t h e  C u sto m s  O rd in a n c e  :—

“  I f  a n y  g o o d s  sh a ll b e  se iz e d  f o r  n o n -p a y m e n t  o f  d u t ie s  o r  a n y  
o th e r  ca u se  o f  fo r fe itu r e , a n d  a n y  d is p u to  sh a ll a rise  w h e th e r  th o  
d u ties  h a v e  b o o n  p a id  f o r  th e  sa m e , o r  w h e th e r  th e  sa m e h a v e  been  
la w fu lly  im p o r te d , o r  la w fu lly  la d o n  o r  e x p o r te d , th o  p r o o f  t h e r e o f  
sh a ll lie  o n  th e  o w n e r  o r  c la im e r  o f  su ch  g o o d s , a n d  n o t  o n  th e  A t t o r n e y -  
G en era l o r  th e  o f f ic e r  w h o  sh a ll se izo  o r  s to p  th e  sa m e. ”

W h e n  th e r e  lia s b e e n  a  se izu re  o f  g o o d s ,  a  d isp u te  ca n  a r ise  o n ly  i f  
s o m e  p e r so n  c la im s  r e s to r a t io n  o f  th e  g o o d s . S u ch  a  c la im  is  n o  d iffe re n t 
fr o m  a  c la im  b y  a  p la in t if f  in  a n  o r d in a r y  c iv i l  a c t io n  th a t  g o o d s  h a v e  
been  w r o n g fu lly  ta k e n  fr o m  h im  ; a n d  th o  b u rd e n  w h ich  s. 152  im p o se s  
o n  a c la im a n t  re se m b le s  th e  b u rd e n  w h ich  a  p la in t if f  in  su ch  a n  a c t io n  
h a s  t o  d isch a rg e .

B u b  w h e n  a  p e r so n  is  p r o s e c u te d  u n d e r  s . 146, th e  issu e  is  n o t  w h eth er  
s o iz o d  g o o d s  s h o u ld  b e  re s to r e d  t o  h im , b u t  w h e th e r  h o  w as g u ilty  o f  
t h e  a c t  o f  u n la w fu l im p o r ta t io n .

M o r e o v e r  a  p e r s o n  c a n  b o  p r o s e c u t e d  u n d e r  s. 146, a lth o u g h  n o  g o o d s  
w ere  so ize d  fr o m  h is  p ossess ion . Supipose th a t  a  p a ssen g er  a rr iv in g  
a t  th o  P o r t  o f  C o lo m b o  is  seen  b y  a  C u stom s o ffic e r  to  b o  c a r ry in g  a 
p r o h ib ite d  a r t ic le , a n d  th a t  th e  p a ssen g er  p r e v e n ts  se izu re  b y  th r o w in g  
th e  a r t ic lo  in to  th e  w a te r . A lth o u g h  th o  a r t ic le  is n o t  se ize d  a n d  p r o d u c e d  
in  C ou rt, th e  p a sse n g e r  m a y  y e t  b e  c o n v ic te d  o f  u n la w fu l im p o r ta t io n  
u n d e r  s . 146, i f  th o  e v id e n c e  o f  th e  C u sto m s  o ffic e r  is  a c c e p t e d  as tru e  
b e y o n d  rea son a b le  c lou b t. B u t  w h a t i f  th e  a r t ic le  is r e c o v e r e d  fr o m  th o  
w a te r  a n d  se iz e d  b y  th e  C u stom s ? I s  th e  b u rd e n  o f  p r o o f  n o w  ca s t  o n  
th o  p a ssen g er  w h e n  h o  is  p r o s e c u te d  u n d e r  s. 146 ? I  ca n  se o  n o th in g  
in  s. 152  w h ich  m ig h t  le a d  to  s o  u n re a so n a b le  a  resu lt, a n d  I  r e s p e c t fu lly  
ag ree  w ith  H o w a r d  C .J . th a t  in  a  p r o s e c u t io n  u n d e r  s. 146 th e re  is  n o  
b u rd en  ca st o n  t h o  a c c u s e d  t o  p r o v o  h is  in n o c e n ce . I

I  h o ld  th a t  s. 152 a p p lie s  o n ly  w h en  a  c la im a n t o f  g o o d s ’se ized  a s  fo r fe ite d  

sock s  re s to ra t io n  o n  th e  g ro u n d  th a t  th e  g o o d s  w ero  n o t  in  la w  fo r fe ite d . 

T h e  c la im a n t  m a y  seek  su ch  re s to ra t io n  a t  so m e  D e p a r tm e n ta l in q u ir y , 

o r  else in  a  C o u r t  in  p r o ce e d in g s  re fe rre d  to  in  s. 154, a n d  th e  b u rd e n  

in  su ch  a  ca se  w ill b o  o n  th e  c la im a n t.

1 (1042) 43 N . L. R . 43.
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T o  h o ld  th a t  a M a g istra te  h as ju r is d ic t io n  t o  r e s to re  g o o d s  se ize d  as 
fo r fe i t e d ,  b e c a u s e  a  c la im a n t is a c q u it t e d  o f  a n  o f ic n c o  ch a rg ed  u n d e r  
s. 146 , is  t o  ig n o r e  th e  ex p ress  p r o v is io n  in  s. 154 w h ich  g iv e s  f in a lity  
t o  th e  q u e s t io n  o f  fo r fe itu re  i f  p r o c e e d in g s  f o r  re s to ra t io n  a rc  n o t  d u ly  
in s t itu te d  in  a c c o r d a n c e  w ith  s. 154. T h e  ju r is d ic t io n  t o  o r d e r  re s to ra t io n  
o f  g o o d s  s e iz e d  a s  fo r fe ite d  is  v e s te d  b y  s. 1 5 4  in  th e  Court in  w h ich  su ch  
p r o c e e d in g s  a ro  in stitu ted , a n d  n o t  in  a  M a g is t ra te ’s  C ou rt.

T h is  c o n c lu s io n , th a t a  M a g is tra te  h a s  n o  ju r isd ic t io n  to  o r d e r  
r e s to r a t io n  o f  se iz e d  g o o d s , d o e s  n o t  c o n f l i c t  w ith  th o  p r in cip les  o f  n a tu ra l 
ju st ice . T h o s e  p r in c ip le s  are  sa tis fied  b y  s . 154  o f  th e  C u stom s O rd in a n ce , 
w h ich  p r o v id e s  fo r  th e  in s t itu tio n  o f  p r o c e e d in g s  in  w h ich  a  c la im a n t  
•of s e iz e d  g o o d s  can  seok , a n d  c a n  in  a  fit  c a se  o b t a in ,  re sto ra t io n  o f  th e  
g o o d s .

I  h o ld  f o r  th e se  reason s th a t  in  th o  in s t a n t  ca se  th e  M ag istra te  r ig h t ly  
r e fu s e d  t o  o r d e r  resto ra tion  o f  th e  s e iz e d  a r t ic le s , d e s p ite  th e  fa c t  t h a t  
h e  a c q u it t e d  th o  a ccu se d  o f  th o  ch a rg e  u n d e r  s. 146.

T h e  a p p l ic a t io n  in  rev is ion  is  d is m is se d , w ith  c o s ts  fix ed  a t  R s .  2 1 0 . 

T h a m o t h e r a m , J .—

I  a g re e  w it h  m y  L o r d  t he C h ie f  J u s t ic e  th a t  th e  a p p lic a t io n  in  r e v is io n  
s h o u ld  b e  d ism issed . j

O n  1 9 th  F e b r u a r y  196S C u stom s o ff ic e rs  se ized  11 p a ck e ts  o f  s y n th e t ic  
s t o n e s  w h ic h  t h e y  fo u n d  in  th e  p o sse ss io n  o f  th e  a c c u s e d . T h e y  su sp e c te d  
th e m  t o  h a v e  been  m a n u fa c tu re d  in S w itz e r la n d . T h e  im p o r ta t io n  o f  
s u c h  s t o n e s  h a d  been  p r o h ib ite d  b y  c e r ta in  reg u la tion s  w h ich  c a m o  
in t o  f o r c e  in  J a n u a ry  1963. T h e y  h a d  n o  m e a n s  o f  k n ow in g  w h eth er  
th e so  s to n e s  w ore  im p o rte d  b e fo re  o r  a ft e r  1963.

U n d e r  S e c t io n  152 o f  th e  C u stom s O rd in a n ce  " i f  a n y  g o o d s  s h o u ld  
b o  s e iz e d  fo r  n o n -p a y m e n t  o f  d u tie s  o r  a n y  o th e r  cau se  o f  fo r fe itu re

.a n d  a n y  d is p u te  shall a r is e .............w h e th e r  th o  (g o o d s ) h a v e  b e e n  la w fu lly
im p o r t e d ........................th o  j j r o o f  t h e r e o f  sh a ll lie  o n  th e  ow n er  o r  th o
c l3 im or  o f  s u c h  g o o d s  ” .

U n d o r  S o c t io n  154 o f  th o  O rd in a n ce  " a l l  ....................... g o o d s  w h ich
sh a ll h a v e  b e e n  se ized  as fo r fe ite d  u n d o r  th e  O rd in a n ce  shall b o  d e e m e d
a n d  ta k e n  t o  b o  c o n d e m n e d ........................im lcss  th o  p e rso n  fro m  w h o m  s u c h
g o o d s  s h a ll h a v e  been  s e iz e d ........................g iv e s  n o t ic e  in  w ritin g  w ith in
o n o  m o n t h  fr o m  th e  d a to  o f  se iz in g  o f  th e  sa m o  th a t  h o  in ten d s t o  on  ter
a  c la im  t o  th e  g o o d s .......................a n d  in s t itu te s  p ro ce e d in g s  b e fo re  th o
p r o p e r  c o u r t  w ith in  30 d a y s  fr o m  th e  d a to  o f  n o t ic e  ” . T h o  a ccu s e d  d id  
n o t  g iv e  n o t ic e  u n d er S e c tio n  154.

U n d e r  S o c t io n  43 o f  th o  O rd in a n ce  "  i f  a n y  g o o d s  en u m era ted  in  th o
ta b le  o f  p r o h ib i t io n .......................sh a ll b e  im p o r t e d  o r  b ro u g h t in to  C e y lo n

• c o n t r a r y  t o  th e  p r o h ib it io n s ........................s u c h  g o o d s  sh a ll b e  f o r f e i t e d ” .
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T h e  se izu re  w a s  e f fe c t e d  u n d e r  S e c t io n  125 w h ic h  s t a t e s  th a t  "  a ll g o o d s  
d o c la re d  t o  b e  fo r fe i t e d  sh a ll a n d  m a y  b o  s e iz o d  b y  a n y  o fficers o f  th e  
C u stom s

G ra tia en  J .  p o in t e d  o u t  in  Palasamy Nadar v. Lanlclrec 1 th a t  
i f  g o o d s  a ro  d e c la r e d  t o  b o  “ fo r fe ite d  ”  a s  o p p o s e d  t o  “ lia b lo  t o  
fo r fe itu re  ”  o n  th o  h a p p e n in g  o f  a g iv e n  e v e n t  th e ir  o w n e r  is a u to m a t ica lly  
a n d  b y  o p e r a t io n  o f  la w  d iv e s te d  o f  h is p r o p e r t y  in  t h e  g o o d s  as so o n  as t h o 
e v e n t o c c u r s . T h o  o v e n t  in  S o c tio n  43  is th o  importation  o r  th o  b r in g in g  
in to  C e y lo n  th e s e  g o o d s  a fte r  J a n u a ry  19G3. T h e y  b o c a m o  fo r fe it  a t  th e  
im p o r ta t io n  o r  b r in g in g  in to  C ey lon  a n d  th o  o w n e r  w a s  a u to m a t ica lly  
a n d  b y  o p e r a t io n  o f  la w  d iv e s te d  o f  h is p r o p e r t y  a t  th a t  tim e .

T h is  th e n  w a s th o  p o s it io n  in  reg a rd  t o  th e  11 p a c k e ts  o f  s y n th e t ic  
ston es  s e iz e d  fr o m  th e  p ossess ion  o f  th o  a c c u s e d  w h e n  th o  C u stom s 
a u th o r it ie s  c a m e  in t o  c o u r t  u n d er  S o c tio n  146 o f  th e  O rd in a n ce .

S e c t io n  14G r e a d s  “  i f  a n y  p erson  b y  r e a so n  o f  a n y  a c t  o r  o m iss io n  
b ecom es  lia b lo  u n d e r  th o  p ro v is io n s  o f  a n y  S e c t io n  o f  th is  O rd in a n ce  t o
fo r fe it  a n y  g o o d s ....................... su ch  p e rso n  sh a ll in  a d d it io n  b o  g u il ty  o f  a n
o ffe n co . ”

S e c t io n  146 is n o t  a  p r o v is io n  f o r  r e c o v e r y  as  a  fin e  o f  w h a t is a lre a d y  
du e. S e c t io n s  1 4 6  a n d  147 deal w ith  o ffe n c e s  u n d e r  th o  O rd in a n ce . 
I t  is  t o  b o  n o t e d  th a t  th e  w ord s aro  “  i f  a n y  p e r s o n  b y  rea son  o f  a n y  
a c t  o r  o m is s io n  b e c o m e s  lia b le  t o  fo r fe it  a n y  g o o d s  ” . I  m a k e  re fe re n ce  
aga in  t o  th e  d is t in c t io n  G ra tia en  J . m a d e  b e tw e e n  g o o d s  “  d oc la red  to  b o  
f o r fe i t e d ”  a n d  g o o d s  “ lia b le  t o  f o r fe i t u r e ” . I n  a p ro se cu t io n  u n d e r  
S ection  146  th o  l ia b i l ity  t o  fo r fe it  m u s t  bo  e s t a b lis h e d  b y  th o  p ro se cu t io n  
a n d  th is  c a n n o t  b o  d o n e  w ith o u t  p r o v in g  th a t  th e  im p o r ta t io n  w as a fte r  
J a n u a ry  19 6 3 . D if f ic u l ty  in  p r o v in g  th is c a n n o t h a v o  th o  e f fe c t  o f  sh ift in g  
th e b u r d e n  o n  th o  a ccu s e d . O no c a n  th in k  o f  ca se s  w h ore  su ch  p r o o f  
w ill b o  a v a ila b le .

S e c tio n  152 o f  th o  O rd in a n ce  ca n n o t  h o lp  th o  p r o s e c u t io n . I t  ro fe rs  
to  a  d is p u to  a s  t o  w h e th e r  th o  g o o d s  h a v o  b o o n  la w fu lly  im p orted . I n  
a p r o s e c u t io n  u n d o r  S o c t io n  146 th em  is n o  r o fe r e n c o  o f  a  d isp u te  to  th e  
M ag istra te  f o r  d e c is io n  b u t a n  a v e rm e n t b y  th o  p r o s o c u t io n  th a t  th e  
a ccu se d  w a s  lia b lo  t o  fo r fe it  th o  g o o d s . T h is  m u s t  b o  a ffirm a tiv e ly  
e s ta b lish e d  b y  th e  p ro se cu t io n . F a ilu re  to  d is c h a r g e  th is  bu rd en  c a n n o t  
a ffo c t  th o  v a lid ity  o f  th e fo r fe itu re  w h ich  o p e r a t e d  u n d er  S e c tio n  43 
co u p le d  w ith  th o  a c c u s o d  n o t  se tt in g  u p  a  c la im  u n d er  S ection  154. 
T h o  b u rd e n  w h ich  th o  p ro se cu t io n  u n d e r ta k e s 'w h e n  it c om es  in to  c o u r t  
u nder S o c t io n  146 is n o  d ifferent to  th o  bu rclon  it  u n d erta k es  in  a n y  
crim in a l ca se . T h o  p ro se cu t io n  m u st p r o v e  w h a t  it asserts b e y o n d  
reason ab le  d o u b t .

(10(0) i t  X. L. n .  520.



Palaniyandi Pillai r. The Labour Officer, Xuirara Eliya 471

I t  is p re su m e d  t h a t  th e  P r in c ip a l C o lle cto r  o f  C u sto m s  p r o c e e d e d  u n d e r  
S ection  116 as h e  w a s  o f  th e  v ie w  th a t  th o  p e n a lt y  c o u ld  n o t  o r  w as 
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