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Civil Procedure—Sale of party's interest pending action—Right of purchaser to 
intervene—Discretion of Court—Civil Procedure Code, s. 404.
W h e r e  a  p u r c h a s e r  pendente lite o f  a n  in t e r e s t  s o u g h t  to  in te r v e n e  a n d  

tp  b e r m a d e  a  p a r t ;  d e f e n d a n t  in  t h e  a c t io n  r e la t in g  to  th a t  in t e r e s t .—

Held, t h a t  s e c t io n  4 0 4  o f  t h e  C iv il  P r o c e d u r e  C o d e v e s t s  in  th e  c o u r t  

a  d is c r e t io n  a s  t o  t h e  p e r s o n s  to  b e  a d m it t e d  a s  p a r t ie s  p la in t i f f  o r  

d e f e n d a n t ;  t h e  im p o r ta n t  a n d  c o n tr o l l in g  w o r d s  in  th e  s e c t io n  a r e  

t h a t  “  t h e  le a v e  o f  t h e  c o u r t  ”  m u s t  b e  o b ta in e d .

^ J ^ P P E A L  from  a ju d gm en t o f  th e  D istrict Ju dge o f  Tangalle.

H . V. Perera, K .C . (w ith  h im  U. A. Jayasundera and 8. E . J. Fernando), 
'for the petitioner, appellant.

N. E . Weerasooria, K .G . (w ith  h im  G. P. J. Kurukulaturiya), for 
■the plaintiff, respondent.

G. P_, J. Kurukulasuriya, for the 2nd defendant, respondent.
0

Cur. adv. vtdt.
A u g u st 3, 1945. K euneman S .P .J .—

T his -action has fo llow ed  a  curious and unusual course. T h e plaintiff 
o n  A u gu st 30, 1943, brough t this action  against the 1st and the 2nd 
d e fen d an ts alleging th at the prem ises in question  w ere purchased b y  the 
1st d efen dan t (h is m other-in -law ) a t his request and w ith  his m on ey  

•and in trust for h im , and th at the 1st defendant con v eyed  th e said pre- 
.m ises fraudulently  and co llu sive ly  and  w ith ou t consideration  to  the 
2 n d  defen dan t w h o h ad  been  a servant in her household  for about ten 
yeare and had  fu ll know ledge and n otice  o f  the trust. T h e  1st defendant 
-adm itted th e allegations in the plaint, and added that the 2nd defendant 
'had com p elled  her to  execu te  the transfer by  threats to  kill her if she 
cdid n ot d o  so.

T h is answ er w as filed on  F ebruary  3, 1944. T he 2nd  defendant had 
p rev iou s ly  on  N ovem b er 4 , 1943, filed answ er, w hich  w as am ended  on  
S ep tem b er  9, 1944, in order to  m eet an am end m en t in  the plaint. In  
h is  answ er the 2nd defen d an t den ied th e allegations in the pla int and 
•prayed for a  d ism issal o f  the p la in tiff’s action . B u t  on  S ep tem ber 27, 
1944, a m otion  sen t b y  registered p ost b y  the 2nd defendant was received  

"by th e C ourt asking th at ju d gm en t sh ou ld  b e  entered in  favour o f  the 
•plaintiff as prayed  for, an d  th at his p ro cto r ’s proxy  be can celled . N otice  
o f  th is m otion  w as n ot served  on  th e  plaintiff or  the 1st defendant.

O n N ovem ber 8 , 1944, the present petitioner, appellant, sought to  
in terven e  and to  be  m ade a party  defendant. In  his affidavit he alleged 
-th at th e plaintiff filed action  on  A u gust 30, 1943, and that pending the 
a c t io n  th e .2nd defen dan t by  d eed  427 dated  S ep tem ber 25, 1943, trans­
fe r r e d  and  assigned all h is rights and interests in  th e  su b ject-m a tter  o f
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-the action  fo r  va lu ab le  con sideration . I n  h is affidavit the. p etition er 
a d d e d  th at h e h ad  reason  to  be lieve  th at th e 2n d  d efen d an t m a y , a ctin g  
In  fraud  and co llu sion  w ith  th e  o th er  parties to  th e action , d e fea t h is 
.rights and cau se  h im  serious loss an d  dam age.

I t  h as been  estab lished  (see  P I )  th at the p la in tiff had d u ly  registered 
In s  a ction  before  the date  o f  deed  427, an d  accord in g ly  th e doctr in e  o f  
l ie  pendens attach es to  th is transaction .

O n Janu ary  4 , 1945, th e da te  o f  th e  inqu iry  in to  th e p etition , both  
t h e  1st and  the 2nd  d efen d an t con sen ted  to  ju d g m en t in  th e  p la in tiff ’s 
fa v o u r  b u t decree  w as n ot en tered  fo r  th e p la in tiff on  th at date .

I n  su bstance , th e  D istr ic t  Ju d ge  h e ld  th at section  404 o f  th e  C ivil 
P roced u re  C od e  on ly  p erm itted  th e  p la in tiff or  th'e person  to  w h om  h is 
In terest has co m e  to  con tin u e  th e  action  against th e  d efen d an t o r  the 
p erson  to  w h om  his in terest has co m e , and th at the C ou rt had  n o  right 
t o  fo rce  th e pla intiff to  p roceed  w ith  h is action  against the p etition er 
w h e n  th e p la in tiff was satisfied w ith  obta in in g  d ecree  against the tw o 
d e fen d a n ts  alone.

T h erea fter  on  January 31, 1945, th e 1st a n d  th e 2n d  d e fen d an ts c o n ­
se n te d  to  ju d g m en t, and ju d g m en t w as accord in g ly  en tered  in  fav ou r 
o f  th e  plaintiff.

O n  appeal th e  petition er con ten d ed  th at th e  D is tr ic t  J u d g e  had  w ron gly  
d e c id e d  th e qu estion  o f  law , and  th at it w as op en  to  the D istr ict  Ju d g e  
e v e n  a t  th at stage to  ad m it th e p e tition er  as a p a rty  to  th e  case.

I n  E n g lan d , w here th e ru le  is n ot m ateria lly  d ifferent, it  has b een  h e ld  
th a t  a  purchaser pendente lite can  be a d m itted  as a party  d efen dan t—  
se e  Kino v. Rudkin 1. T h ere  F ry  J . said— “  I  d o  n ot th in k  there is  
a n y  n ecessity  for  M r. W o r le y ’s p resen ce. A s  th e  assignm ent w as m ade 
t o  h im  pendente lite, I  th in k  he w ill be  b ou n d  b y  the proceed ings. B u t 
I t  is v ery  reasonable th at h e shou ld  be m a d e  a pa rty , and I  w ill m ake 
a n  order th at h e be  added  as a d efen d an t, h e su bm ittin g  to  be  b ou n d  ” . 
I n  th is  case , h ow ever, the p la in tiff d id  n ot o b je c t  to  the addition  o f  this 
p a rty .

I n  In d ia  a lso O rder 22 B u ie  10 is on  th e  sa m e lines as ou r section  404. 
In  Kristo K um ar Das v. Qirish Chandra P o d d a r1 an  a rgum ent sim ilar 
t o  th a t addressed to  the D istr ict  Ju d g e  w as ad vanced , b u t  th e Ju dge 
h e ld — "  A s to  the first con ten tion  w e are n ot prepared  to  say th at O rder 
2 2  B u ie  10 can  on ly  ap p ly  to  p la in tiffs and th eir  representatives. N or 
h a s  an y  authority  been  p u t before  us to  sh ow  th a t it does . . . .  
I n  th e case in  Rajaranee D assee v. Debendra Nath Shau 3 the ap p lication  
w a s m ade under section  372 C ivil P roced u re  C ode correspon d in g  to  
O rd e r  22 B u ie  10, and  n o d ou b t w as expressed  b y  th e C ourt o r  urged 
b y  th e B a r  th at such  an ap p lication  w ou ld  lie  on  b eh a lf o f  a person  seeking 
t o  con tin u e  th e  su it as a pa rty  d efen d an t ’ ’ .

I  have m y se lf con sid ered  th e language o f  section  404 and  h ave  co m e  
t o  th e con clu sion  that th ere is n oth in g  in the section  w h ich  p reven ts 
a  pa rty  c la im in g  to  b e  ad ded  as a d efen d an t in  th e  case  o f  an  assignm ent, 
c re a t io n  or deva lu ation  o f  an y  in terest in  th e su b je ct-m a tter  o f  the a ction . 
T h e  im p ortan t and con tro llin g  w ords in  m y  op in ion  are th at “  th e  lea ve

■* L. R. (1877) 6 Ch. D. 160. * (1915) A . I . R. Calcutta 771.
* (1899) 3 C. W. N . 754.
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o f the court ”  must be obtained. I  think that puts the court in complete- 
control o f the case, and vests in the court a discretion as to the persons- 
to be admitted as parties plaintiff or defendant.

There- can Ije, in my opinion, no doubt that the action was still pending*, 
in view of the fact that judgment and decree had not been entered at 
the time of the intervention.

T h e  D istrict Ju dge h as n ot addressed h im self to  the question  as to- 
w hether h e w ill exercise  his d iscretion  in fa v o u r  o f  tjhe petition er o r  
n ot. H e  has, indeed, m ade a p o in t o f  the fa c t  that the deed 427 w as not 
produced  before  h im , b u t th e fa c t  o f  the execu tion  o f  that deed has been  
established b y  the p etition er ’s affidavit, and also by  the d ocu m en t P l r 
th e  schedule o f  en cum brances produced  by  th e  plaintiff.

There are, how ever, certain  m atters w hich  are prom inent in th is c a s e . 
N o t 'o n ly  th e  pla in tiff b u t also th e 1st and the 2nd defendants o b je c t  
to  th e adm ission  o f  th e  p etition er as a  party defendant. N ext, th ou gh  
th e action  w as n ot entirely  dead at the tim e o f  the in tervention , it  w as- 
a t its la st gasp . A gain , th e petitioner has apparently  all along been  
aw are o f  the action  filed  and registered ; in any  event he has n ot d en ied  
th at h e had actual know ledge o f  th is fa c t apd n o excuse has been  offered  
for h is  delay  in seeking to  in tervene. F urther, h e  has given n o solid  o r  
m aterial fa c ts  to  help  to  establish  his suggestion  th at there has b e e n  
fraud and collusion  on  th e  part o f  th e plaintiff and th e  tw o  defen d an ts . 
L a stly , in  th e w ords o f  F ry  J . ,  there w as n o necessity  for  h is presence- 
for the determ ination  o f  the original m atter.

In  all the circu m stan ces I  do not think th at his application  to  intervene- 
in th is action  shou ld  be a llow ed. T h e appeal is dism issed w ith  costs.

Bose J .— I  agree.

Appeal dismissed .


