
390 Don Aslin v. Samarakone Bros. 

1938 Present: Soertsz J. 

D O N A S L I N v. S A M A R A K O N E B R O S . 

980—Workmen's Compensat ion. 

Workmen's compensation—Building contract—Deceased workman employed by 
sub-contractor—Liability of building contractor—Casual ujorfcman— 

. Ordinance No. 19 of 1934, ss. 2 and 22. 
The appellants who were building contractors entered into a contract 

for erecting a market and for sinking a well in the market premises. In 
the course of sinking a well, blasting operations became necessary, which 
were entrusted to a sub-contractor and the latter employed a workman 
who met with his death as the result of an explosion caused .by dynamite. 

Held, that the deceased workman was employed in work in the course 
of an enterprise in which the appellants were engaged as part of their 
business as building contractors and that they were liable to pay 
compensation. 

A person "whose employment is of a casual nature" within the 
- meaning of section 2 of the Workmen's Compensation Ordinance means 

one whose work is casual when regarded in relation to the employer's 
trade or business. 

TH I S w a s an application under sect ion 34 of the Workmen's 
Compensat ion Ordinance, No . 19 of 1934. The application w a s made 

b y the mother of the i l l eg i t imate chi ldren of the deceased w o r k m a n for 
compensat ion on account of his death w h i c h w a s the result of an explos ion 
caused b y t h e u s e of d y n a m i t e w h i c h w a s found necessary to blast rock 
t h a t w a s encountered in the s inking of a we l l . 

T h e Commiss ioners he ld that the appel lants as contractors w e r e l iable 
t o pay a s u m of Rs . 1,500 as compensat ion e v e n though the appel lants had 
e n g a g e d a sub-contractor w h o had e m p l o y e d the deceased, as the s u b 
contractor's w o r k w a s w i t h i n the scope of the contractor's employment . 

C. Seneviratne, for appel lants .—Sect ion 2 of the Workmen's Compensat ion 
Ordinance, No . 19 of 1934, defines " w o r k m a n " and special ly exc ludes 
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" c a s u a l " w o r k m a n w h o are e m p l o y e d o therwise than for t h e p u r p o s e 
of the employer 's trade or business . T h e s inking of a w e l l is not within 1 , 
the ordinary scope of a bui ld ing contractor's w o r k and in this case w h e r e 
rock w a s encountered in the s inking of a we l l , a contractor du ly l i c ensed 
to carry out blast ing operat ions h a d to be engaged and such blast ing 
operat ions are not part of t h e trade or bus iness of a bui ld ing contractor . 

T h e e n g a g e m e n t b y the sub-contractor of an umbre l la -maker w o r k i n g 
on t h e roadside c lear ly e x c l u d e s the class of w o r k m a n for w h o m c o m p e n 
sat ion is provided in the Ordinance. S u c h a w o r k m a n is a " c a s u a l 
w o r k m a n e m p l o y e d o therwise than for t h e purposes of the employer ' s 
trade or bus ines s" , and therefore is spec ia l ly e x e m p t e d from c l a i m t o 
compensat ion. In t erms of sect ion 22 of Ordinance w h e r e the principal 
contractor's w o r k does not inc lude b last ing operat ions and is no t ord i 
nari ly part of h i s trade or bus iness the sub-contractor if any, and not 
the principal is l iable. In this case e v e n if the principal w a s cal led u p o n 
t o pay any compensat ion that m a y be due b y the sub-contractor , u n d e r 
sect ion 22 the principal w a s ent i t led to b e indemnif ied b y the s u b 
contractor. 

Cur. adv. vult. 
February, 1938. SOERTSZ J.— 

Thi s i s an appeal from an order of the Commiss ioner of W o r k m e n ' s 
Compensat ion declar ing that in t erms of S c h e d u l e IV. of Ordinance 
N o . 19 of 1934, the dependants of a deceased w o r k m a n are ent i t l ed t o 
compensat ion in a s u m of Rs. 1,500, and cal l ing upon t h e appel lants t o 
deposi t that amount for thwi th i n order that the distr ibut ion of c o m p e n -
satipn m a y be cons idered under sect ion 12 (2) of the Ordinance. 

T h e facts are as fo l lows : T h e appel lants carry on t h e bus iness of bu i ld ing 
contractors. T h e y entered into a contract w i t h the Urban Distr ict 
Counci l of D e h i w a l a for erect ing a market , and fof s ink ing a w e l l o n t h e 
market premises . In the course of s inking th i s w e l l , t h e y e n c o u n t e r e d 
rock, and blast ing operat ions b e c a m e necessary . T h e y g a v e one B o t e j u a 
sub-contract for this purpose, and he e m p l o y e d the deceased w o r k m a n t o 
carry out that work. 

On February 22, 1937, w h i l e the deceased w a s engaged on it, t h e r e w a s 
an explos ion in w h i c h h e rece ived injuries that resul ted in h i s death four 
days later. The respondent w h o is t h e mistress of the deceased, t h e r e 
upon, applied to the Commiss ioner for compensat ipn on behalf of t h e 
dependants of the deceased, n a m e l y , three i l l eg i t imate ch i ldren of h i s of 
the ages of 9 years , 6 years , and 4 months , at the date of her appl icat ion. 
T h e Commiss ioner m a d e the order I h a v e a lready referred to. 

T h e appel lants contend that t h e y are not l iable to pay compensa t ion 
because (1) t h e deceased w a s not e m p l o y e d b y t h e m , (2) h e w a s not a 
w o r k m a n w i t h i n t h e m e a n i n g of sect ion 2 of t h e Ordinance . 

In regard to the first of t h e content ions , the a r g u m e n t advanced w a s 
that sect ion 22 (1) w h i c h w o u l d ordinari ly h a v e appl ied, did not apply i n 
th i s instance , because t h e w o r k entrus ted for e x e c u t i o n b y or u n d e r t h e 
contractor Bote ju , w a s not w o r k that w a s ' ordinari ly part of the t r a d e 
or bus iness of t h e appel lants . On the e v i d e n c e I find it imposs ib le t o 
sustain this argument . It i s admi t ted that the appel lants are b u i l d i n g 
contractors. T h e fact that in- their contract to bui ld a market , t h e y , a l so 
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undertook to s ink a w e l l c learly indicates that t h e y did not regard that 
w o r k as foreign t o their business . T h e ev idence shows that i t w a s only 
w h e n they m e t rock in the course of excavat ion, that t h e y found it more 
convenient to entrust blast ing operations to Boteju. This blasting w a s 
something that became necessary in the course of an enterprise they w e r e 
engaged in as part of their business as bui lding contractors. 

The second contention is based on the ground that the deceased w a s not 
a " w o r k m a n ". It w a s urged that h e came w i t h i n the description of " a 
person whose employment is of a casual nature and w h o is employed 
otherwise than for the purpose of the employer's trade or business ", and 
w a s , therefore, outside the definition of '' w o r k m a n " in section 2. 

Counsel for the appel lants rel ied upon the ev idence that the deceased 
w a s an umbrel la mender at the t ime he undertook this job of blasting, 
and. submit ted that h e was , therefore, employed in employment of a 

casual nature w h e n h e w a s carrying out blast ing operations. But in m y 
v i e w , the w h o l e of that part of the definition must be considered in 
e x a m i n i n g this question, and not only the words " w h o s e employment is of 
a casual nature ". Sect ion 2 provides that " a person w h o s e employment 
is of a casual nature and w h o is employed otherwise than for the purposes 
of the employers trade or business " is not a workman. In this case, as 
I have already observed, the work the deceased w a s engaged in at the t ime 
of the accident w a s work which w a s ordinarily port of the appellants' 
business . If the appellants can be regarded as his employers , then clearly, 
the work done by the deceased w a s work for the purposes of the e m 
ployer's trade or business . N o w although the appellants did not 
direct ly engage the services of the deceased, y e t by v irtue of section 22 
of the Ordinance, the deceased must be treated, in regard to the matter of 
compensat ion, as if h e had been a w o r k m a n immediate ly employed by 
them, because he w a s engaged in work w h i c h had by them been entrusted 
t o Bote ju " i n the course of or for purpose o f . the i r trade or bus iness" . 
T h e deceased therefore escapes from the second condition of the section I 
h a v e quoted above. B u t to put h im outside the definition of "workmen' . ' 
both condit ions must be satisfied, namely , ( l ^ t h a t his employment w a s 
of a casual nature, (2) that it w a s otherwise than for the purposes of the 
employer's trade or business.' In this instance even if his employment 
must be he ld to be of a casual nature it w a s neverthe less for the purposes 
of the employer's trade or business . But in m y opinion the word casual 
must be interpreted w i t h reference to the words " and w h o is employed 
otherwise than for the purposes of the employer's trade or business ". 

Those words serve to de termine the meaning of the word casual in this 
context . V i e w e d in that w a y the words " a person w h o s e employment is 
of' a casual nature " mean, I think, a person w h o s e work is casual w h e n 
regarded in relat ion to the employer's trade or business. T h e y do not 
m e a n a person who. is e m p l o y e d in w o r k that is not his usual or habitual 
work . If that is the m e a n i n g to be g iven to these words then a " jack of 
all trades " can n e v e r be a w o r k m a n for the purposes of the Ordinance. 
There is no reason for th inking that the Legis lature intended to punish 
versat i l i ty in this manner . I h a v e no doubt that the Commiss ioner 
reached a correct conclusion. I dismiss the appeal. 

Appeal dismissed. 


