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S . K A N D A SA M Y , P etitioner, and C. SUBRAM ANIAM , R espondent

S. G. 469/61—Application for the transfer of M. C. MaUakam 10615 
to be heard by a Judge other than the Addl. District Judge and 

Addl. Magistrate, Jaffna

Criminal procedure—Bias of Magistrate—Right of complainant to have case heard by a 
different Magistrate.
Where, in a criminal case, the complainant has reason to fear that he will not 

obtain an impartial and fair hearing from the Magistrate, it is open to him to 
rnalra an application for the hearing of the case to be taken up before a different 
Magistrate.
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A p p l i c a t i o n  to  se t aside an order o f th e  M agistrate’s  C ourt, 
Mnllnkam.

S. C. E. Rodrigo, for th e com plainant-petitioner.

T. K. Curtis, for th e accused-respondent.

October 16, 1961. L . B. db  Silva, J .—

The C om plainant P etition er has m ade th is ap p lication  for th e hearing 
o f th is case to  be tak en  up before another M agistrate on  th e  ground that 
the learned A dditional D istrict Judge and M agistrate o f  Jaffna, w ho is 
also M agistrate for M allakam  had been in vited  b y  th e  accused respondent 
to  be the ch ief gu est a t a  College dinner about a  m onth  prior to  th e date 
when he m ade th e  application  before the M agistrate th a t th e case be 
heard by another Judge.

The accused is th e Principal o f the C ollege in  q u estion  and th e com 
plainant is a teacher in  th a t College. The learned M agistrate took  the  
view  th at he w as confident th a t he could im partially hear and decide th is 
case in  sp ite o f  th e  fact th a t he had been one o f th e tw o  distinguished  
guests a t the dinner in  question. H e also asked com plainant’s  law yer 
who was a senior proctor o f  th is Court w hether he h ad  confidence in  the  
M agistrate’s im p artia lity , and the com plainant’s proctor assured him  
th at he had ab solu te confidence in  th e Judge b u t w as m aking the  
application as a m atter o f  prudence on th e instructions o f h is clien t.

The learned Judge also took  th e view  th a t an acoused person m ay have 
a right to  raise an objection  o f th is nature but it  w as n o t open to  the 
com plainant to  do so.

I  am o f the v iew  th a t the learned M agistrate has m isdirected  h im self 
when he said th a t it  w as n ot open to  a com plainant to  raise an objection  
o f th is nature. Probably w hat he m eant w as th a t i f  su ch  an application  
had been m ade b y  an accused such application w ould h ave been more 
readily granted than where th e com plainant m ade an ap p lication  o f that 
kind. I t  w ould appear from  th e authorities cited  to  th is Court th a t the 
real test in deciding an application o f th is nature is n o t w hether the 
Judge in  fact w ould be prejudiced and th at th e parties w ould n ot get an 
im partial hearing b u t w hether the party to  a case or even  th e general 
public m ay h ave som e reason to  feel th at the course o f  ju stice w as not 
absolutely fair and im partial.

In  the circum stances o f th is case th e C om plainant P etition er m ay have 
som e reason to  fear th a t he m ay n ot g et an im partial and fa ir hearing o f 
th is case because th e accused R espondent had in v ited  th e  learned M agis
trate to  be one o f  th e tw o ch ief guests a t the C ollege d inner a t w hich the  
accused w ould h ave presided as the Principal. In  th ese  circum stances I  
think it  is in  th e  b est in terests o f ju stice th a t th e  ap p lication  o f the



576 L B. DE SILVA, J .—Kandasamy v. Subramaniam

com plainant to  have th is case heard before another M agistrate he allowed. 
In  allow ing th is application I  w ish  i t  to  h e clearly understood th at th is 
Court is  n ot in  anyw ay suggesting th a t th e  parties would n ot have had a 
fair and im partial tr ia l before th e  learned M agistrate w ho is  a judge o f 
considerable experience and sen iority  in  th e  Judicial Service. Counsel 
for th e  accused-respondent on ly  asks th a t th is  case be heard on th e 28th  
O ctober, 1961 for w hich d ate th e  case h as been fixed for trial because he 
alleges th a t th e com plainant is  on ly  attem p tin g to  delay th e decision o f 
th is case.

I  direct th a t th is case he heard b y  th e learned D istrict Judge o f Jaffna 
w ho I  am inform ed is also an A dditional M agistrate for the division o f 
M allakam . I  w ould request th e learned D istrict Judge to  take up th is 
ease for hearing a t as early a d ate as possible.

Application alknved.
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