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R . A.- P E R E R A  et a h ,  A ppsllan ts, a n d  B E A T R IC E  P E R E R A ,
R espond en t

S .  O'. 0 9 - 1 0 0 — D . C . Colom bo, 6 ,30G L

Excejitio rei venditae c t (nulitae—S e i z u r e  o f  i m m o v a b l e  p r o p e r l y  a n d  r c y i s l r a l i o i r -  

o f  n o t i c e  o f  i t — S a l e  b y  j u d g m e n t - d e b t o r  p e n d i n g  t h e  s e i z u r e — S u b s e q u e n t  p u r c h a s e -  

b y  h i s  n o m i n e e  f r o m  e x e c u t i o n  p u r c h a s e r — V a l i d i t y  a n d  e f f e c t  o f  s u c h  p u r c h a s e — 
C i v i l  P r o c e d u r e  C o d e ,  s-s . 2 3 7  ( 1 ) ,  2 3 S .

Whore, during the pendency of a duly i-egistcred seizure) of immovable-- 
property, the judgm ent-debtor sells (ho property by private alienation prior 
to  tho i-'iseal's sale, the vendee is entitled to the benefit of tiro e x c e p l i o  r e i  

v e n d i b l e  e l  t r a d i t a e  i f  t h e  judgment-debtor or his nominee buys tho property 
subsequently from the person who purchases it a t the Fiscat’s sale. Although 
section 23S of the Civil Procedure Code declares i n t e r  a l i a  th a t any sale during 
the pendency of the registration of a  notice of seizure shall be 15 vo id” a s  
against an execution purchaser and as against “ all persons” deriving title 
under or through him, and although the words “ nil persons ” , being words 
of tho utm ost generality, are e x  f a c i e  wide enough to includo the judgment- 
debtor himself, it does not necessarily follow that the superior title acquired 
by tho judgm ent-debtor by virtue of section 23S can be vindicated in violation, 
of his subsisting personal obligations independently undertaken by contract 
or imposed on him under the general law.

j A l P P E A L  from  a ju d gm en t o f  th e  D istr ic t Court, Colombo.

S i r  L a l i t a  l ia ja p a b .s e ,  Q .C .,  w ith  T :  B .  D ts s a n a y a b e  and E . S .  A m c r a -  
s ln g h e ,  for th e  d efen d an ts (app ellants in  S. C. 100 and respondents in  

• S :  C. 09).

I I .  IF. J a y c w a r d c n e ,  Q .C . ,  w ith  V. A r t t l a m b a h m  and B .  Sena  rat ne, for  
th e  p la in tiff  (respon dent in  S . C. 100 and appellant in  S. C. 99).

C ur. adv. vu lt .
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F eb ru a ry  10, 1956. G k a t ia e x , J .—  •

T h is is  a  rei vindicalio  action . T he p la in tiff’s  h usb an d , J u liu s  Perera, 
o w n e d  th e  p ro p erty  u n til 17th  A pril 1950. H e  w as in  serious financial 
■difficulties tow ard s th e  en d  o f  1949, an d  a  h yp oth ecary  decree for th e  sa le  
■of th e  p rop erty  h a d  been  entered  again st him  in  a c tio n  2447 31. B . o f  th e  
D istr ic t  Court o f  C olom bo. In  addition , i t  was u nder se izure in  execu tion  
p ro ceed in g s in  cer ta in  o th er eases. O ne such  d ecree  (to  w hich  I  sh a ll 
la t e r  refer) wlas en tered  in  D . C. Colom bo 90 4 1 /S  in  fa v o u r  o f  S. 31. D . 
D ecn  for  R s. 1 ,0 0 0  an d  in tere st p ayable on a p rom issory  n o te .

In  A pril 1050, J u liu s ’ u n d o , D o n  L ew is P erera A p p u h a m y  (hereafter  
re ferred  to  a s  “  L ew is ” ), re lu ctan tly  agreed to  a ss is t  h im  to  s e tt le  h is  
<lebts so  as to  p r e v e n t  th e  property, w hich  was then  w orth  a b o u t R s. 30 ,000, 
from  being  so ld  in  execu tion . H e received  from  J u liu s  a d ocu m en t (DS) 
in d ica tin g  th a t  R s. 16 ,000  w as required to  m e e t  h is  lia b ilities . An  
a g re em en t w a s  arr ived  a t, and  w as im plem ented  o n  17th  A pril 1950, 
w h ereb y  J u liu s  so ld  th e  p roperty  to  L ew is for th is am o u n t su b jec t to  th e  
ven d or's r ig h t to re-purchase i t  for a  lik e  am ount w ith in  5 years. T h e ‘ 
-conveyance P 9  co n ta in s th e  fo llow ing warranties an d  assurances :

‘•'And I  th e  sa id  vendor for m y se lf  and m y  heirs, execu tors, 
adm in istra tors an d  assigns do hereby covenant, prom ise an d  declare  
w ith  an d  to  th e  sa id  vendor, h is heirs, execu tors, adm in istrators and  
assign s th a t th e  sa id  prem ises hereby sold  and con vej'ed  are free from  
a n y  en cu m brance w hatsoever and th a t I  h ave n o t a t  any' tim e h ereto ­
fore  m ade d o n e  or com m itted  or been p arty  or p r iv y  to  an y  act, deed , 
.m atter or th in g  w h atsoever  w hereby or byr reason  th e  sa id  prem ises or 
a n y  p a rt th ereo f are, is , can, shall or m ay  be im peach ed  or encum bered  
un tit le , charge, e s ta te  or otherw ise how soever an d  th a t  I  and  m y  afore- 
w ritten  sh a ll an d  w ill a t a ll tim es hereafter w arrant an d  d efend  th e  sam e  
o r  anyr p art th e re o f  u n to  him  and h is afore-w ritten  aga in st an y  person  
•or persons w h om soever and further also shall an d  w ill a t  all tim es  
hereafter a t  th e  requ est o f  th e  said  vendee or h is a fore-w ritten  do and  
ex ecu te  or cau se to  be done and executed  a ll su ch  furth er an d  other  
a c ts , deed s, m a tter s , assurances and  th ings w h atsoever  for th e  further  
and  m ore p er fec tly  assuring the said  prem ises h ereby  so ld  and  con veyed  
and  every  p a rt  thereof, unto  him  or his afore-w ritten  as b y  him  or  his 
afore-w ritten  m a y  be reasonably  required. ”

T h e  agreed  con sid eration  w as paid  b y  a series o f  ch eq u es m ade in favour  
-of th e  ju d gm en t-cred itors w hose nam es were d isclosed  b y  J u liu s  for th e  
purpose. A t  th e  sam e tim e L ew is was placed  in  p ossession  o f  th e  p roperty  
a s  ow ner, th e  p la in tif f  h im self actin g  as h is ren t-co llector in  respect o f  th e  
ten em en ts occu p ied  b y  J u liu s’ form er ten ants who' a ttorn ed  to  L ew is. 
L ew is d ied  on  10th  Septem ber 1950 and h is in terests  in  th e  property' 

-passed  to  h is  d au gh ter  w ho is  th e  2 nd d efen d an t. T h e  p la in tiff and  
■ J u liu s  a t  th a t  t im e  acknow ledged  th e  2nd d efen d an t a s th e  n ew  ow ner.

I  a ccep t th e  find in gs o f  fa ct recorded by the learned  tria l Ju d g e  as to  th e  
-further ev e n ts  w h ich  led  to  th e  present litiga tion . W h en  J u liu s  persuaded' 
."Lewis in  A pril 1950  “ to  save  the property  from  forced  s a le s ” , lie  had
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(perhaps through in advertence) om itted  to  m en tion  th a t the property  w a s  
s t ill under seizure for th e  recovery  o f  th e  und isclosed  jud gm en t-d eb t in
D . C. Colom bo 9041 /S  and  th a t a  n o tice  had  been served on h im  u nd er  
section  237 (1) o f  th e  C ivil P rocedure Code proh ib iting him  from  
transferring or charging th e  p rop erty  in an y  w ay. N o tice  o f  th is seizure  
had been du ly  reg istered  on  I4 th  O ctober 1949 and  rc-registered u n d er  
scc lio n  9 o f  th e  R eg istra tion  o f  D ocu m en ts O rdinance on oth  April 19.30. 
Lends w as unaw are o f  th e  seizure when he purchased  tire property  under 
D 9 or a t an y  tim e th ereafter . H e  assum ed, w ith ou t further in v e s t i­
gation , that Ju liu s w as no longer in  deb t.

R eg istra tion  o f  th e  se izu re w as k ep t a live  b y  th e  judgm ent-cred itor's  
proctor U r. R asanathan  (certain  asp ects o f  w hose conduct as a m em ber o f  
th e  legal profession need  n o t be d iscussed  for th e  purposes o f  th is appeal) 
and th e  property  w as e \e n tu n lly  purchased  a t  a F isca l’s sa le  on Gth 
F ebruary 1931 for R s. 250 b y  a m an  called  T hiagarajah (R n san ath an ’s 
nom inee). T he con veyan ce in  favour o f  Thiagarajah was execu ted  on  
2Sth M ay 1951, and a few  d a ys la ter T hiagarajah con veyed  i t  for a co n ­
sideration  o f  R s. 3 ,000  (borrow ed under a contem poraneous m ortgage) to  
th e  p lain tiff. She then  in st itu ted  th is a c tio 2i aga in st th e  2nd d efen dan t  
claim ing a decree for th e  eject m en t o f  th e  2nd defen dan t from t he p roperty  
on th e  ground th a t sh e (the p la in tiff) had acquired  a superior t it le  by  
right o f  purchase from  T hiagarajah .

T he action  w as in st itu te d  on  th e  basis th a t  th e  p la in tiff had becom e  
th e  ow ner o f  the prop erty  in  her ow n righ t, b u t th e  learned D is tr ic t  Ju dge  
took  th e  v iew  th a t sh e  w as m erely  J u liu s’ nom inee. H e ruled, how ever, 
th a t  th e  t it le  acquired  under the con veyan ce P I  jwevailecl over th a t o f  
the. 2n d  defendant by v i r t u e  o f  section  23S o f  th e  Civil P rocedure Code 
which m ade the earlier sa le  to  L ew is pen ding th e  registration  o f  the n o tice  
o f seizure !! void as a g a in st th e  purchaser from  th e  F isca l selling under the  
w rit o f  execu tion  and a s aga in st all persons d eriv in g  t it le  under or through  
th e  purchaser ” . A t  th e  sam e tim e th e  2nd  defendant was declared  
en titled  to  com pen sation  as a bona f id e  im prover (and to a j u s  rc lcn lion is)  
on th e  ground th a t Rs. 1 2 ,3 0 4 -7 9  ou t o f  the consideration  paid  by Lewis- 
on  th e  “ void  ” sa le  had  been utilised  in freeing  the property  from  
m ortgage.

.T h e  p la in tiff and th e  2 nd defendant have both  appealed  from  the  
jud gm en t o f  the low er C ourt. T he form er com p lain s that th e  order for 
com pensation  and a j u s  re lcn iio t i is  is in supportab le . The la tter  contends  
th a t th e  p la in tiff is  n o t en titled  in  th e  circum stances o f  th is  case to  
a declaration  o f  t it le  or to  a w rit o f  e jectm en t against her. I f  the 2nd  
d efen d a n t’s appeal su cceeds, th e  correctness o f  th e  order for com p en sa tion  
need  not be considered .

T h e m ain argum ent addressed  to us on b eh a lf o f  th e  2nd d efen d an t was- 
th a t  Ju liu s had from  th e in cep tion  p lanned  to  defraud Lew is, and th a t th e  
execution-purchaser T h iagarajah  w as also h is nom inee. I  find m y s e lf  
u nab le to hold  th a t  th e  learned  J u d g e  w as w rong in  rejecting  th is  
argum ent on th e  ev id en ce before h im . It- is far m ore lik ely  th a t  P ro c to r  
R asan ath an , h av in g  in th e  first in stan ce procured th e  F isca l’s conveyance--
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in  th e  n am e o f  T h iagarajah  for  h is ow n p erson a l b en efit, w as la ter  
a ttracted  by th e  id ea  o f  se llin g  it  to  J u liu s a t  a  p ro fit  (a lth o u g h  a t  a  figure 
su b stan tia lly  le ss  th a n  it s  tru e va lu e a t th e  re le v a n t d a te ).

T h e 2nd d efen d a n t over-sta ted  her d efence o n  th is  p a r t  o f  th e  case. 
S h e w as h ow ever e n t it le d  in  law  to  r e s is t  a  d ecree  fo r  e je c tm e n t  w ith o u t  
p ro o f o f  an y  ex p ress  frau d  on th e  part o f  J u liu s  a s  a lleg ed  in  th e  course  
o f  th e  argu m en t before us. H av in g  regard to  th e  fin d in g  th a t  th e  
p la in tiff w as in  tr u th  a  nom inee o f  Ju liu s, th e  o b lig a t io n s  im p osed  on  
J u liu s  as a  v en d or u nder th e  con veyan ce D 9  d a te d  17th  M ay  1950 pre­
cluded h im  from  c la im in g  eith er d irectly  or in d ir e c t ly  th e  b en efit o f  
section  238 fo r  th e  purpose o f  securing th e  e v ic t io n  o f  h is  form er  
purchaser’s  su ccessor  in  t itle .

S ection  23S d eclares in te r  a l ia  th a t an y  sa le  d u r in g  th e  p en d en cy  o f  th e  
registration  o f  a n o tic e  o f  seizure shall be v o id  ” a s  a g a in st an  
execu tion  p urch aser an d  as against all persons d e r iv in g  t i t le  u nd er or  
through h im . T h e  in te n tio n  is  to  “ f r e e z e ” th e  ju d g m e n t-d e b to r ’s  
t it le  in  th e  p ro p erty  under registered  seizure so  a s  to  p r e v e n t  him  from  
placing i t  b eyon d  th e  reach o f  a v ig ilan t ju d g m en t-cred ito r . A t th e  sam e  
tim e i t  p ro tec ts  a  I o n a  f id e  execu tion  purchaser from  th e  risk  o f  th e  
property  h a v in g  b een  a lienated  or encum bered d u rin g  th e  in te r v a l b etw een  
th e  reg istration  an d  th e  jud icia l sale.

T he draftsm an  co u ld  hardly have had in  c o n tem p la tio n  th e  p o ss ib ility  
th a t  a ju d gm en t-d eb tor  w ould purchase his ow n p ro p erty  a t  th e  F isc a l’s sa le  
or even  rc-acquire t i t le  to  it su bsequently  from  th e  ex e c u tio n  purchaser, 
n ev er th e less , th e  w ords “ all persons ” , b ein g  w ord s o f  th e  u tm o st  
generalitjq  are c.v f a c i e  w ide enough to  in c lu d e  th e  ju d g m en t-d eb to r  
him self. B u t  i t  d oes n o t necessarily  follow  th a t  th e  su p er io r  t it le  acq u ired  
b y  him  b y  v ir tu e  o f  section  23S can be v in d ic a ted  in  v io la tio n  o f  h is  
subsisting  p erson al ob liga tions in depend en tly  u n d er ta k en  b y  co n tra ct or  
im posed  on  h im  u n d er th e  general law .

F or th e  p urposes o f  th e  present con test as to  t it le ,  J u liu s  h im se lf  m u st  
be regarded as th e  p erson  claim ing (through a  n om in ee) to  a v o id  h is ow n  
sale to  L ew is u n d er D 9 . T he term  “ void  ” in se c tio n  238  m u st be read  
w ith  som e lim ita tio n . In  a  very  sim ilar c o n te x t  se c t io n  2 4 0  o f  th e  
Indian  Code d eclared  a n y  p rivate a lienation  o f  p ro p er ty  w h ile  under  
attach m en t to  be “ null a n d  vo id  ” . T he Ju d ic ia l C o m m ittee  rejected  th e  
argument, th a t  th e  w ords “ null and void  ” w ere to  b e ta k e n  in  th e  w id est  
possib le sen se  a s “  n u ll an d  void  again st a ll th e  -world, in c lu d in g  ev en  th e  
v e n d o r ” , A n u n d  L a l l  D a s s  v. S h a w 1. In  m y  o p in io n  th e  subsequent- 
acqu isition  b y  J u liu s  o f  superior t it le  b y  v ir tu e  o f  se c t io n  238 did. n ot  
h a ve th e  a d d itio n a l effec t o f  au to m a tica lly  d e s tr o y in g  th e  righ t?  an d  
ob ligations o f  L ew is an d  Ju liu s in ter  se  under th e  ear lier  co n tra c t o f  sa le .

A part from  th e  exp ress undertak ings an d  a ssu ra n ces co n ta in ed  in  th e  
con tract o f  sa le , a n  ob liga tion  is im posed  u p on  a  v en d o r  b y  th e  R o m a n  
D utch  Law. “ n o t  o n ly  to  guarantee to  his p urch aser th e  p ea ce fu l p ossession  
o f  the. th in g  so ld , b u t a lso  to  g iv e .a n  im p lied  g u a ra n te e  a g a in st  e v e r y

1 (1S7i') 17 Sutherland's 1V .R . 313,



444 GRATIAEN, J .— Perera v. Perera

form  o f  m o lesta tio n  o n  the  p a r t  o f  the vendor h im s e l f  an d  o f  third  parties. ”  
1 Vessels o n  C o n tra c t  V o l. 2 , section s 4593, 4C03, and  4605 . This is  th e  
fo u n d a tio n  o f  th e  eq u ita b le  doctrine ezeep t io  re i  ven d i ta e  et tra d ita e  which  
w as fin a lly  clarified  b y  th e  Ju d ic ia l C om m ittee in  G u n ati l lcke  v .  F ern a n d o  ».

T h e reg istra tion  o f  th e  proh ib itory  notice served  on Ju liu s had, a t  the  
tim e o f  th e  co n v ey a n ce  D 9 . m erely  reduced for th e  tim e being h is powers 
o f  vo lu n ta ry  a lien a tio n , so  th a t  he had in  tru th  on ly  a defeasib le title  
w hich  lie  cou ld  p a ss  to  L ew is o n  17th A pril 1950. N everth eless, the  
c z c e p t io  b ecam e a v a ila b le  to  th e  2nd defendant (as th e  heir o f  Lew is) as 
soon  a s J u liu s  (th rou gh  a nom inee) re-acquired a t it le  free from  the  
earlier d efec t o n  S th  J u n e , 1951.

“ On th e  con firm ation  o f  the right o f  an  alienor w hich  had been  
d efec tiv e  a t  th e  t im e  o f  th e  a lienation , the orig inal in v a lid  t itle  o f  his 
alienee b ecom es confirm ed  from  the very m om ent th a t th e  first vendor 
acquired  ow nersh ip . ”  Y o et  23 : 1 : 1. T he law  will n ot perm it Ju liu s to  
claim  th e  b en efit o f  se c tio n  23S in  a situ ation  w here th e  proposed  
ev ic tio n  o f  h is v e n d e e ’s su ccessor in  title  w ould v io la te  th e  ob ligation  w liich  
th e  law  had  im p osed  on  h im  b y  virtue o f  the earlier con tract. " One acts 
d ish o n es tly  w ho tr ie s  to  e v ic t  a th ing sold  b y  h im self and to  stu ltify  
h is ow n  a c t : e q u ity  d ic ta tin g  that a p la in tiff sh ou ld  b e all th e  m ore 
liab le  to  be rep elled  b y  an  equ itab le plea (e.rcep tio )  w hen  he is h im self 
liab le  to  be su ed  on  a c c o u n t o f  the ev iction . ” Voct 23 : 1 : 2. T he scope 
o f  th e  e z e e p t io  is n o t lim ited  to  eases where, at the tim e o f  the original 
sale, th e  ven d or h ad  n o t it le  a t all that he could con v ey . I t  applies w ith  
eq ual force i f  th e  t i t l e  co n v ey ed  had been d efeasib le though  n ot void  
ah in i t i o  a t th e  re levan t d a te .

S ection  23S, co n stru ed  in  a ll its generality , certa in ly  vested  in  Ju lius  
(as th e  rea l purch aser from  Thiagarajah) a t itle  superior to  that which he 
had  tran sferred  to  L ew is  in  d isobedience o f  th e  forgotten  prohibitory  
n otice . N e v erth e less , h is ob liga tions under th e  earlier contract o f  sale 
w ere n ot ex tin g u ish ed , so  th a t the superior t it le  w hich  h e la ter acquired  
served  o n ly  to  confirm  ” th e  title  o f  Lew is w hich  had  p reviously  been  
d efeasib le . T h e e z e e p t io  precludes Ju liu s from  re ly in g  on  his new  title  
in  order to  evict- h is form er purchaser whose con tinu ed  possession  he was 
under a  sp ec ia l leg a l d u ty  to protect. Mr. B erw ick  p o in ts ou t in  a 
fo o tn o te  to  h is  tra n sla tio n  o f  Voel 23 : 1 : 2 :—  .

“ In  p o in t  o f  e q u ity , th e  last person to  be a llow ed  su ccessfu lly  to  
recover a th in g  w h ich  h e has h im self sold  to h is ow n defendant, is the 
v ery  p erson  w h o  w o u ld  be liable in dam ages to  th e  defendant for its  
ev ic t io n  from  th e  la tte r  ; though law w ill a llow  him  to  su e, eq u ity  w ill 
a llow  th e  defendant, to  ta k e  and succeed  upon th is p lea , i f  he prefers not 
to  Jose th e  th in g  ra th er than  to have recourse to  h is right to  dam ages. ”

T h e e x te n t  to  w hich  th e  e ze e p t io  can operate is in d ica ted  in  IBessels 
(supra) sec tio n s  4 6 0 0 -4 6 0 3 . ' L et it  be supposed  th a t th e  vendee had  
purch ased  a t it le  w h ich  w as m an ifestly  doubtfu l, and  w as in  fact w orth­
less. L et it a lso  b e  su p p osed  that in  these circum stances th e  vendor had

1 (1921) 22 X . L. R.
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•ex p ress ly  stip u la ted  th a t h e ivould  n o t  hold  h im self responsib le for  h is  
v e n d e e ’s  ev iction  b y  the true ow ner. E v e n  th en , he cou ld  n o t, b y  

•su b seq u en tly  acquiring a  b etter t it le , e v ic t  th e  vendee o n  h i s  o w n  a c c o u n t .

T h e  learned  J u d g e’s'd ec ision  (under issu e  12)  th a t th e  p la in tiff  is  t h e  
•n om inee o f  Ju liu s suffices b y  it s e l f  to  preclude her from  ob ta in in g  a d ecr ee  
•for e v ic t io n  w hich  would n o t h a v e  been  op en  to Ju liu s h im self. T h e  
.rem ed y  can n ot be granted to d efea t th e  righ ts o f  th e  very  pei-soh w h o se  
•possession  Ju liu s w as bound to  gu aran tee aga in st “  a n y  form  o f  
m o le s ta t io n  ” a t  h is ow n hands. In  th is  v iew  o f  th e  m atter , i t  is  u n ­
n e c e ssa r y  to  d ec id e  w hether, an d  to  w h a t e x te n t, th e  express a ssu ra n ces  

.a n d  co v en a n ts  contained in  th e  con veyan ce P I  afford ad d ition al g ro u n d s  
“fo r  re je c tin g  th e  p la in tiff’s  claim . I  w ould  a llow  th e  appeal an d  d ism iss  
<the p la in t if f ’s  action  with costs in  botli Courts.

•Goxasekaka, J .— I agree.
A p p e a l  i n  S .  C .  1 0 0  a l lo w e d .  

A p p e a l  in  S .  C . DO d is m is s e d .


