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C A B T H E L I 8  A P P U H A M Y , A ppeU ant, and S A IY A  N O N A  e t <d.r
K espondentA .-

17— D .G . Rvruntfiala, 1,348

Trust—Sale of land by notarial deed— Transferee’s informal renting on same
day promising to reconvey—Validity of—Absence of circumstances-
creating constructive trust.

B y  a  n o t a r ia l  d e e d  ( P 3 )  o f  A p r il  3 0 ,  1 9 4 1 ,  p la in ti& B  c o n v e y e d  c e r ta in -  

la n d s  to  t h e  d e f e n d a n t .  O n  t h e  s a m e  d a y ,  in  c o n s e q u e n c e  o f  a  p r io r  o r a l-  

a g r e e m e n t ,  a  n o n - n o t a r ia l  d o c u m e n t  (P 4 )  w a s  s ig n e d  b y  t h e  d e f e n d a n t  

b y  w h ic h  h e  a g r e e d  t o  r e tr a n s f e r  t h e  s a id  la n d s  o n  p a y m e n t  b y  p la in t i f f ,  

w it h in  a  c e r t a in  p e r io d , o f  a  s u m  e q u a l  to  t h e  c o n s id e r a t io n  p a id  b y  t h e -  

d e f e n d a n t  o n  d e e d  P 3 .

T h e  d e e d  P 3  o n  t h e  f a c e  o f  i t  c o n v e y e d  t h e  f u l l  in t e r e s t  o f  t h e  o w n e r s ,  

w it h o u t  t h e  r e s e r v a t io n  o f  a n y  c o n d it io n  o r  e q u i t a b le  r i g h t ,  a n d  th e -  

d e f e n d a n t  w a s  th e r e a f t e r  p la c e d  in  p o s s e s s io n  o f  t h e  la n d s .  T h e r e  w a s  

n o  e v id e n c e  o f  a n y  g r o s s  d is p a r i t y  b e t w e e n  t h e  v a lu e  o f  t h e  la n d s  a t  t h e -  

t im e  a n d  t h e  p r ic e  p a id  u n d e r  P 3 ,  o r  o f  a n y  o t h e r  c i r c u m s ta n c e  w h ic h '  

m ig h t  t e n d  to  s h o w  t h a t  t h e  t r a n s f e r  w a s  t o  b e  in  t r u s t .

Held, ( in  a n  a c t io n  fo r  t h e  e n f o r c e m e n t  o f  t h e  c o n d it io n  t o  r e tr a n s fe r )  

t h a t  t h e  w r i t i n g  P 4  w a s  o f  n o  fo r c e  o r  a v a i l  a t  l a w  a s  i t  w a s  n o t  c o n t a in e d  

in  a  n o ta r ia l  d o c u m e n t .

Held, further, t h a t  t h e r e  w e r e  n o  c i r c u m s ta n c e s  w h ic h  c o u ld  b r in g  

t h e  c a s e  w i t h in  t h e  s e c t i o n s  o f  t h e  T r u s t  O r d in a n c e  r e la t in g  t o  c o n s t r u c 

t iv e  t r u s t s .

Carthelis v. Perera (1 9 3 0 )  3 2  N .  L .  E .  1 9  a n d  Jonga v. Nanduwa (1 9 4 4 )  

4 5  N .  L .  B .  1 2 8 ,  d i s t in g u is h e d .

A P P E A L  from  a  ju d g m en t o f  th e D is tr ic t  J u d g e  o f  K uru negala .
T h e  pla intiffs m ortgaged  certa in  lands to  B a m a n a th an  C hettiar- 

w ho p u t the bon d  in  su it, ob ta in ed  ju d g m e n t and  w as a b ou t to  cau se  the- 
lands to  b e  sold . T h e  p la intiffs th en  ap p roach ed  th e first defen dan t, a- 
d istant relation , and  asked h im  to  p a y  th e C h e tty ’s c la im , prom isin g  (in  
th e word^ o f  on e o f  th e p la intiffs) “  to  transfer th e property  to  h im  to  b e 
h eld  on  trust for  us. W e  agreed to  transfer th e  lands to  th e first d efen d an t 
on  cond ition  th at he w ou ld  retran sfer th e  lands to  us w ith in  fou r y ears "  
on  p a ym en t o f  th e am ou n t pa id  to  th e C h etty . A s a resu lt o f  th is , 
d ocu m en ts  P 3  a n d -P 4  w ere m a d e  in  c ircu m stan ces  set ou t in  th e  h e a d -  
n ote . T h e  pla intiffs sued fo r  th e en forcem en t o f  th e  con d ition  to  re 
transfer. T h e learned D istr ict  J u d g e  held  th at a tru st h ad  b een  established 
and entered ju d g m en t fo r  th e p la intiffs.

H . V. Perera, K .C . (w ith  h im  S. W . Jayasuria), fo r  first d e fen d a n t, 
appellant— B y  a  n otaria l deed , P 3 , th e  ow ners co n v e y e d  th e  land  in-- 
d ispute to  th e first d efen d an t. O n th e  sam e d a y  b y  a n on -n otaria l 
d ocu m en t th e first d efen d an t p rom ised  to  retran sfer th e  land  to  the- 
ow ners. T h e  D istr ict  Ju d ge  h e ld  that th e transaction  crea ted  a trust- 
I t  is su bm itted  th at n o tru st w as created . T h e  q u estion  is w h eth er th e  
person  w h o  gets  t itle  is gettin g  th e  w hole  o f  the d om in ium . H ere  the-
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w hole  beneficial ow nership w as g iven  over  by  P 3. There is nothing 
b u t a  sale w ith  a subsequent agreem ent to  retransfer. T he agreem ent to  
retransfer, being  in form al, can n ot be  en forced . Garthelie v. Perera 1 is 
distinguishable as th at w as a  case concern in g  a g ift. Jonga v . Nanduwa 1 
is  inapp licable because there th e  notarial deed  o f  transfer itself contained 
a  condition  giving a right to  redeem  on  repaym en t o f  the consideration.

N. E . Weerasooria, K .C . (w ith  h im  C. E . A. Samarakody), for  plaintiffs, 
respondents— T h e transfer w as an arrangem ent to  pay a d eb t to  a C hetty. 
T here was... n o  sale outright. T h e transferee w as m erely  expected  to 
h o ld  the property  in his nam e. P ossession  w as g iven  on  th at basis, n ot 
on  the basis o f  vendee. I f  these fa cts  w ere proved  the trial Judge was 
r igh t in  b is  eonlusion . W h ere  a person  enters in to  possession on  the 
basis o f  a certain  arrangem ent he can n ot say that possession  was given 
o n  the basis o f  a con tra ct o f  sale— VaUiyammai Atchi v . 0 . L . M. Abdul 
M ajeed  3; Ranasinghe v. Fernando *.

H . V. Perera, K.C.', in  rep ly— There is no condition  subsequent as in 
Ranasinghe v. Femandor (supra). T h at w as a case o f an express trust. 
T h e present case is s im ila r 'to  Don v. Don  5. T h e  first defendant got the 
w h ole  beneficia l in terest.1' There w as, therefore, no trust.

Cur. adv. vvlt.

J u ly  18, 1945. K euneman S .P .J .—

In  th is case the plaintiffs and the secon d  and fourth  defendants w ho 
w ere ow ners o f  the lands -'described in the schedule o f the plaint had 
m ortgaged  t h e m . to  R am anath an  Chettiar, w ho put the bond in suit
D . C . K urunegala N o. 475, obtain ed  ju dgm en t and was about to cause 
th e  lands to  be sold . T h e  ow ners o f  the lands then  approached the first 
•defendant, a  d istant relation , and asked h im  to  pay the C h etty ’s claim , 
prom ising  (in the w ords o f the third plaintiff) “  to transfer the property 
t o  h im  to  be  held  on  trust for us. W e  agreed to  transfer the lands to  the 
first defen dan t on  cond ition  th at he w ould  retransfer the lands to  us 
w ith in  four y ea rs”  on  p aym en t o f  the am oun t paid to  the C hetty. As a 
resu lt o f  th is, on  A pril 30, 1941, d ocu m en t P 3, a notarial deed, was 
ex ecu ted , by  w hich  th e ow ners con veyed  the lands to  the first defendant—  
in  th at deed  there w as n o m en tion  o f  the agreem ent to retransfer. On the 
sa m e  day a non-notaria l d ocu m en t w as signed by  the first defendant 
w h ich  em b od ied  th e agreem en t to  retransfer. T h e first defen dan t was 
p u t in to  im m edia te  possession  o f  the lands, and the m ortgage o f the 

'C h e t t y  w as paid off w ith  th e su m  o f  R s . 925 consideration  paid by  the 
first defen d an t on  the deed P 3. T h e plaintiffs w ith in  the peripd o f  four 
y ears tendered the su m  |Of R s . 925 to  the first defendant w ho refused to 
a ccep t it. T h e  plaintiffs now  sue for the en forcem en t o f the conditions to 
retransfer, and have jo in ed  as parties the secon d  and fourth  defendants 
w h o  w ere unw illing  to  be  plaintiffs. j '

1 (1930) 32 N . L. R }l9 .  j (1944) 45 N. L. R. 169.
* (1944) 45 N. L. R. 128. * (1922) 24 N. L. R. 110.

1 (1929) 31 N. L. R. 73.
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T h e  learned D istr ict  Ju d g e  h e ld  th a t a  trust h ad  b een  estab lished  a n d  
entered ju d g m en t fo r  th e  pla in tiffs . H e  stated  th at “  th is w as c learly  a 
case  w here the first d efen d an t had  n o t  th e w h ole  ben efic ia l in terest in  th e  
p rop erly  dea lt w ith  b y  P 3 . ”  I  d o  n o t agree w ith  th is argum ent. I t  was- 
in cu m bent on  th e p la in tiffs to  establish  circu m stan ces  w h ich  p ro v e d  
th at a  trust had been  crea ted . T h e  d eed  P 3  on  th e fa ce  o f  it  con v eyed  
the fu ll in terest o f  th e  ow ners, w ith ou t th e  reservation  o f  any con d ition  o r  
equ itab le  right. T h e first d efen d an t w as th erea fter p la ced  in possession, 
o f  th e lands. T here w as n o ev id en ce  o f  an y  gross d isparity  betw een  the- 
valuer o f  th e land at th e  tim e and th e  p rice  p a id  under P 3 , or o f  any  o th e r  
c ircu m stan ce w h ich  m a y  ten d  to  sh ow  th at the transfer w as to  be  in 
trust.

T h e case o f  Garthelis v . Perera  1 on  w h ich  th e D istr ict Ju d g e  relied  d ea lt  
w ith  entirely  different circu m stan ces  to  th ose  d isclosed  in th e presen t 
case. T h e on ly  c ircu m stan ce  d isclosed  in th e  presen t case is th e  ex istence 
o f  the non-notaria l agreem ent (P 4 ) m a d e  on  th e sam e day  as P 3 . I  do- 
n ot th ink  that the statem en t o f  the th ird  p la in tiff th at P 3  w as a  tran fer  
on  trust is w orthy  o f  any consideration . A t  th e  h igh est it is an op in ion  
expressed  by  the w itness as regards a p o in t o f  law  th e  D istr ict  Ju d ge  had 
to  decide.

T h e D istrict Ju d ge  relied  on  th e  case o f  Jonga v. Nanduwa 2. B u t  
there is a m aterial d ifference betw een  th at case and  the presen t one. In  
that case the notarial deed  o f  tran sfer itse lf con ta in ed  a reservation  o f  the- 
right to  pay  the vendee th e am ou n t o f  th e consideration  se t  ou t and  so- 
to  redeem  th e transfer. In  th e ap p lication  o f  section  96 o f  th e T rust 
O rdinance, the B e n c h  o f  T hree Ju dges ca m e  to  th e con clu sion  th at th e  
deed  o f  transfer d id  n ot co n v e y  th e  w h ole  ben efic ia l in terest in  the p ro 
p erty  to  the vendee, bu t con v ey ed  th e  p rop erty  su b je ct to  th e  con d ition  
set ou t in th e transfer d eed , and th at th e v en d ee  w as accord in g ly  bound 
to  have the property  available fo r  th e  con d ition  to  be  carried  in to  
effect.

I n  the present case  th e notaria l d eed  (P 3 ) does n o t set o u t any co n d i
tions, and on  th e  fa ce  o f  it  co n v e y s  th e w h ole  ben eficia l in terest. T h e 
in form al w riting P 4  is in form  a m ere  agreem en t to  retransfer, and it  is 
o f  n o force  or avail at law  as it is n ot con ta in ed  in  a notaria l d ocu m en t. 
In  o th er  w ords n o con d ition  has been  estab lish ed  in th is case  w hich  sh ow s 
that the w hole  beneficia l in terest has n ot b een  transferred under P 3 . 
F u rth er there are n o  c ircu m stan ces  p roved  w h ich  can  bring  th e present 
case w ith in  th e sections o f  th e  T rust O rdinance relating  to  con stru ctive  
trusts.

T h e appeal is a llow ed  and the p la in tiffs ’ action  is d ism issed  w ith  c o s ts  
o f  th is C ourt and th e C ou rt be low .

Soertsz A .C .J .— I agree.

Appeal allowed .

1 32 N . L. B. 19. * 45 N . L. R. 128.


