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1958 . Present : T. S. Fernando, J.

F . R . P , C. BU LA TSIN G H A LA  and another, A ppellants, and L . A . T . 
FE R N A N D O , R espondent

<8- C. 186A-B—M . C. AvissaweHa, 28,227

Excise Ordinance (Gap. 42)-*—Section 55—“  Medical practitioner ” —Term not appli­
cable to an ayurvedic physician—Indigenous Medicine Ordinance o f 1941—  
Medical Ordinance (Gap. 90), e. 35.

A n  a y u r v e d ic  p h y s ic ia n  r e g is te r e d  a s  a  p r a c t it io n e r  o f  in d ig e n o u s  m e d ic in e  

b y  t h e  B o a r d  o f  In d ig e n o u s  M e d ic in e  c o n s t itu te d  b y  t h e  I n d ig e n o u s  M e d ic in e  

O r d in a n c e  o f  1 9 4 1  is  n o t  a  m e d ic a l p r a c t itio n e r  w ith in , t h e  m e a n in g  o f  s e c t io n  5 5  

o f  t h e  E x c is e  O r d in a n c e .

Wadood v. Cooray (1 9 5 6 )  5 8  N . L . R . 2 3 4 , n o t  fo llo w e d .

AX V P P E A L  from  a judgm ent o f  the M agistrate’s Court, Avissaw ella.

J . C. Thurairatnam, fo r  the A ccused-A ppellants.

Ananda Pereira, Grown Counsel, for the A ttorney-G eneral.

Cur. adv. mdt.

D ecem ber 30, 1958. T . S', Febnasdo , J .—

This appeal raises a point w hich has m ore than once in  recent years 
received the attention o f this Court.
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The 1st and 2nd accused, m aster and servant respectively, have been 
convicted on three charges, viz. (1) o f  m anufacturing an excisable article, 
to  w it, 123 gallons o f  a liquor popularly know n as “  T op” , w ithout a 
licence in  contravention o f  section 14 o f the E xcise Ordinance and punish­
able under section 43 o f  the same Ordinance, (2) o f  possessing w ithout 
lawful authority this unlaw fully m anufactured excisable article, punish­
able under section 44 o f  the same Ordinance, and (3) o f  bottling w ithout 
a licence a quantity o f  this liquor fo r  sale in  contravention o f  section 14 
and punishable under section 43 o f the same Ordinance. This appeal 
hinges on the question which is o f  current interest to  the E xcise D epart­
ment, v iz ., whether persons like the 1st accused in this case are included 
in the expression “  m edical practitioner ”  occurring in section  '55 o f  the 
Excise Ordinance.

The 1st accused w ho described him self in  evidence as an ayurvedic 
physician is registered as a practitioner o f indigenous m edicine b y  the 
Board o f  Indigenous M edicine constituted b y  the Indigenous M edicine 
Ordinance which I  shall hereinafter refer to  as the 1941 Ordinance. H e 
has heen in  practice as a practitioner o f indigenous m edicine since 1951, . 
H e is in  addition  a lecturer at the College o f  Indigenous M edicine. H e 
has 4 dispensaries, including one at Humbaswalana.* This dispensary 
was “  raided ”  on 27th M ay 1957 b y  a party o f excise officers, and the 
leader o f that party claim ed that in one o f its room s the 2nd accused was 
found bottling som e liquor, w ith the 1st accused standing beside him  
supervising the process o f bottling. In  the room  were found som e 
barrels w hich the E xcise Inspector described as containing a locally  
brewed liqu or known to  its patrons as “  T op” , while in  the com pound 
and in the kitchen was found evidence o f manufactoire o f  the same liquor. 
Samples were taken o f  this liquor and sent for analysis to  the Government 
Analyst whose report shows (I) that the alcoholic content thereof was 
7%  hy volum e and (2) that the liquor was not an approved brand o f 
im ported liquor or a liquor m anufactured under a  licence issued under the 
E xcise Ordinance.

The m anufacture, possession and bottling o f  this liquor were adm itted 
hy the aooused. The 1st accused claim ed that he was entitled to  m a­
nufacture this liquor which he said was a specific for diabetes— an arista 
called Amurtha Meha Arista— m anufactured in accordance with a patent 
bearing registered num ber 4286 du ly issued to him on 3rd December, 1955, 
Under the provisions o f the Patents Ordinance (Cap. 123). H e claim ed 
that som e 28 ingredients are used in  the m anufacture o f this arista.
I t  m ay be m entioned that the prosecution m ade no attem pt to  establish 
that the liquor found in the 1st accused’s dispensary was not the arista 
which it  was claim ed to  be. The entire defence was based on section 55 
o f the E xcise Ordinance, the relevant part o f which is reproduced b e low :—

“  N othing in  the foregoing provisions o f  this Ordinance applies to  
the im port, m anufacture, possession, sale hi' supply o f  any bona fide 
m edicated article for m edicinal purposes b y  m edical practitioners, 
chem ists, druggists, pharm acists, apothecaries or. keepers o f  dispen­
saries;”
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T he learned M agistrate w ho convicted  both  accused persons was 
w illing to  consider the 1st accused a m edical practitioner w ithin the 
m eaning o f  section  55, hut he has h eld  th at the liqu or in  question was not 
a  bona fide m edicated article fo r  m edicinal purposes fo r  tw o reasons, 
(a) th at the 1st accused was unable to  repeat correctly  under cross- 
exam ination the fu ll list o f  ingredients appearing in  the specification 
attached to  th e letters patent, and (b) that no receipts were issued in  
respect o f  and n o records w ere kept o f  th e sales o f  the bottles o f  the 
arista; " l  am in  agreem ent w ith  the argum ent o f  counsel fo r  the accused 
that these reasons do not bear exam ination. They have, qu ite understand­
ably , not been relied on b y  Crown Counsel w ho seeks to  sustain the 
conviction  on  the ground that the learned M agistrate was in  error when 
he held  that the 1st aocused was a m edical practitioner w ithin the meaning 
o f  section 55 o f  the E xcise Ordinance.

I t  m ust be conceded th at the learned M agistrate had the authority o f  
the case o f Wadood v. Cooray1 for the interpretation o f  section  55 which he 
follow ed. In  that case Sinnetam by J . held that a practitioner o f  indige­
nous m edicine du ly  registered as such b y  the B oard o f  Indigenous 
M edicine is a m edical practitioner w ithin the m eaning o f  section  55. I f  
the opinion expressed b y  Sinnetam by J . is correct, then undoubtedly 
the appeals in  the present case m ust be allow ed. A  contrary opinion 
was, how ever, expressed b y  K . D . de Silva J . a few  weeks later in  the case 
o f  Kone v. Illukkwribwra*. I t  does n ot appear th a t the decision in 
Wadood v. Gooray (supra) was brought to  the notice o f  D e Silva J .

. In  these circum stances, w hile the question has naturally arisen whether 
the point should now  be reserved b y  m e fo r  consideration b y  a  fuller 
Bench, I  have for the reasons w hich I  shall endeavour to  set ou t below  
reached the conclusion that such a course is n ot necessary and that I  
should apply the decision o f  this Court in  Kone v. IUukkumbura 
(supra).
. This same question came up before the Court so  lon g  ago as 1914 when 
it  w as reserved b y  W ood  R enton  A .C . J . fo r  decision b y  a  B ench o f  three 
judges in  Ameresekera v. Lebbe *, and th at D ivisional B ench b y  a m ajority 
expressed the opinion that a  vedarala is  n ot a  m edical practitioner w ithin 
the m eaning o f  that term  as used in  section  55 o f  th e E xcise Ordinance. 
A s I  understand the decision o f  the m ajority  o f  th e C ourt in  that case, 
the ratio decidendi was th at a vedarala bring a  person  w ho fe ll outside 
the category o f  m edical practitioners referred to  in  the M edicalR egistration 
Ordinance, N o. 2  o f  1905, cou ld  n ot be considered a  m edical practitioner 
w ithin the m eaning o f  section  55 o f  the E xcise O rdinance in  view  o f  the 
existence o f  section  9 o f  Ordinance N o. 2 o f  1905 reproduced below  :—

“  The words * lega lly  qualified m edical practitioner ’ or ‘ du ly  quali­
fied m edical practitioner ’ o r  any w ords im porting a person recognized 

■ a t law  as a practitioner in  m edicine or surgery, where used in  any 
■ -Ordinance or regulation, shall be construed to  m ean a practitioner 

registered under thiii Ordinance.”

1 (1956) S8tf. L. R. 234. 2 (1956) 58 N.L.B. 377.
. » (1914) 17 N. L. R. 321.



This sam e provision  is 's till retained in  substantially the same form  in  
section 35 o f  the M edical Ordinance (Oap. 90) which is in  the follow ing 
term s:—  '  r

“  In  any w ritten law , whether passed or m ade before or after the 
com m encem ent o f  this Ordinance, the words ‘ legally  qualified m edical 
practitioner’ , or ‘ du ly  qualified m edioalpractitioner ’  o r ‘ Registered 
m edical practitioner ’ o r any words im porting a person recognised-by. 
law  as a practitioner in  m edicine or surgery shall b e  Construed as 

. m eaning a  m edical practitioner registered under this Ordinance.”
P

I  do n ot think the expression “  m edical practitioner ”  occurring in  
section 55 o f  the E xcise Ordinance can reasonably b e  said to  include 
anyone other than a person w ho is  a  legally  qualified m edical practitioner; 
a du ly  qualified m edical practitioner, a registered m edical practitioner 
or a  person recognized b y  law  as a practitioner in  m edicine or surgery. 
I f  so, the m edical practitioner w ho enjoys the protection o f  section 55 o f  
the E xcise O rdinance m ust necessarily m ean a  m edical practitioner 
registered under the M edical Ordinance. I t  is n ot disputed in  the case - 
before m e that the 1st accused is  n ot such a  m edical practitioner. '

I t  m ay be m entioned that Swan J . in  the case o f  Fernando v. Goone- 
leardene1 applied the decision in  the D ivisional Bench case and his judgm ent 
shows that he understood the ratio decidendi o f  the m ajority o f  tire 
Court in  Ameresekera v. Lebbe {supra) to  be that which I  have indicated 
above. N o argum ent based on  the 1941 Ordinance was apparently 
addressed to  Swan J . and we m ay therefore assume that the vedaiala 
convicted in  that case was n ot a  person registered under the 1941 Ordi­
nance as a  practitioner o f  indigenous m edicine. B ut would the position  - 
have been a t a ll different had the vedarala been a person so registered 1 
Sinnetam by J . in  Wadood v. Gooray {supra) appears to  have considered 
that the ru ling in  the D ivisional Bench case is  n o longer binding on the 
class o f  persons registered under the 1941 Ordinance who* though they 
practise indigenous m edicine, are to  be distinguished from  vedaralas in  
that they are holders o f  diplom as or certificates issued b y  the Ayurvedic 
M edical-Council or sim ilar body and are unlike other vedaralas entitled 
to  registration under the 1941 Ordinance. I  venture think that re­
gistration under the,-1941 Ordinance does n ot avail the practitioner 
o f  indigenous m edicine in  the question I  am  how  considering as he is still 
practising indigenous1 m edicine and is not entitffed to  practise medicine—  
to  use thew ords o f  W ood  Benton A .C .J.— “ according to  m odem  scien­
tific m ethods”  or— to  use an expression in  everyday parlance—according 
to  W estern m ethods.

In  Ameresekera v. Lebbe {supra) W ood B enton A .C .J. stated that there 
are d ea r reasons o f  policy , as w ell as o f  law , in  favour o f  the construction 
he placed on  section 55 o f  the Excuse Ordinance. H e added that, i f  the 
Legislature thought it  fit to  d o  so, it  could easily rem edy any hardship 
which the law  as i t  then stood m ay have caused to  vedaralas b y  providing 
fo r  their registration under the E xcise Ordinance as had been done in their 
case under the Opium Ordinance. Over forty  years have elapsed since

* (1953) 56 N . L. B . 238.
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-f^e decision o f  the D ivisiohal Bench, but the Legislature has n ot thought 
it  necessary and perhaps expedient to  introduce any legislative measures 
to  enable vedaralas to  be so registered; nor d id  the Legislature think it 
necessary at the tim e the 1941 Ordinance was en actedto introduce any 
such provision  for registration under the E xcise Ordinance o f  practi­
tioners o f  indigenous m edicine. It  is o f  interest to  m ention in this connec­
tion  that the practical distinction  between those registered as m edical 
practitioners under the M edical Ordinance and vedaralas has been 
observed and preserved in  the Poisons, Opium and Drugs Ordinance 
(Cap. 172) now  in  for9e since 1929. The 1941 Ordinance has n ot sought 

.t o  a ffect this distinction  so fa r as it  concerns practitioners o f  indigenous 
m edicine or confer on  a registered practitioner o f  th at system  o f  m edicine 
any greater right than that' en joyed b y  a vedarala.

F or the reasons which I* have indicated above I  prefer to  fo llow  t h e ■ 
deeisibn in  Kom  v. IUukkumbura (supra) and I  find m yself, w ith great 
respect, unable to  agree w ith the decision in  Wadood v. Gooray (supra) 
th at the 1941 Ordinance has altered the position  in  law  o f  those practi­
tioners o f  indigenous m edicine who are not entitled to  b e  registered 
under the M edical Ordinance but have obtained registration under the 
1941 Ordinance.

A s the 1st accused is not a m edical practitioner registered under the 
M edical Ordinance, 1 am o f  opinion that he is n ot entitled to  plead 
section  55 o f the E xcise Ordinance as affording him  im m unity from  
conviction  on the the charges fram ed against him . I  w ould therefore 
dism iss his appeal as w ell as the appeal o f  his servant, the 2nd accused.

, As the 1st accused is the holder o f  a patent fo r  the m anufacture o f 
an arista and as the prosecution did not show  that the liquor seized was 
not arista m anufactured according to  the registered specification, I  would, 
follow ing the course adopted b y  D e Silva J . in  Kone v. IUukkumbura 
(supra), have been w illing to  reduce the fines im posed b y  the Magistrate 
on  the accused but for the circum stance that the 1st accused has a prev 
vious conviction  against him  for a sim ilar offence. I f  the 1st accused' 
wants to continue the m anufacture o f  this liquor he should, notw ithstand­
ing his patent, obtain the licences required b y  the E xcise Ordinance.

Appeals dismissed


