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IT. E. TEXXEKOXE (Commissioner for tlic Registration of Indian 
and Pakistani Residents). Petitioner, cn id  P. K. DUEALSWAMY,

Respondent

C .  1 6 0 — I n  th e  m a t t e r  o f  a n  A p p l i c a t i o n  f o r  C o n d i t i o n a l  L e a v e  to  A p p e a l  

to th e  P r i v y  C o u n c i l  i n  r e  a n  A p p l i c a t i o n  m a d e  u n d e r  s e c t i o n  7  o f  th e  I n d i a n  

a n d  P a k i s t a n i  R e s i d e n t s  (C i t i z e n s h i p ) A c t .  N o .  3  o f  1 0 1 0

Pricy Council— Conditional leave to appeal—Indian and P akistani Resident# (Citr.en- 
ship) Act\ Xo. o of 1010, s. i t —Judgment of Supreme Court—Right of appeal 
therefrom—“ Civil suit or action ”— Appeals (Privy Council) Ordinance 
(Cap. 86J. •$. 8, Pule 7 (6) of Schedule.
A judgm ent given in an appeal under section 1T> of the Indian  and Pakistani 

Residents (Citizenship) Act is n judgment in a ’’civil suit or action in the Supreme 
Court !> within the meaning of section 3 of the Appeals (Privy Council) 
Ordinance.

.A-PPLICATIOX for conditional leave to appeal to tlic Privy Council.

M . T i r u c h e l c a m . Deputy Solicitor-General, with P. T c n n e k o o n . Crown 
Counsel., for t h e  Respondent-Petitioner.

W a l t e r  - J a y a i c a r d c n a ,  with S .  P .  A m e r a s i n i j h m n , for (lie Appellant- 
Respondent.

C u r .  a d r .  m i l .

December 20, 1055. B asxavakk, A.G.J.—

At flic c o n c l u s i o n  o f  t h e  argument of this application for conditional 
leave to appeal to the Privy Council, we made order allowing the appli­
cation and reserved our reasons to be delivered on a later date.
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I t  is  com m on  ground  th a t  th e  q uestion  in vo lved  in  th e  ap peal is  on e  
w h ich , b y  reason  o f  it s  great general or pub lic  im portan ce, ou gh t to  be  
su b m itted  to  H er  M ajesty  th e  Q ueen in  Council for  d ecision .

T h e  o n ly  q u estio n  in  d ispu te w as w hether an  ap pea l u nder section  15  
o f  th e  In d ia n  an d  P ak istan i R esid en ts  (C itizenship) A ct, N o . 3  o f  1949  
(hereinafter referred  to  as th e  A ct) con ies w ith in  th e  a m b it o f  section  3 
o f  th e  A p p ea ls (P r iv y  Council) O rdinance (hereinafter referred to  a s th e  
O rdinance). T h a t  section  reads :

" F r o m  a n d  a fte r  th e  com m encem ent o f  th is  O rdinance th e  r igh t o f  
p arties  to  c iv il  su its  or action s in  th e  Suprem e C ourt to  appeal to  H is  
M a jesty  in  C ouncil again st th e  jud gm ents and  orders o f  su ch  C ourt 
sh a ll be su b jec t to  and regulated by—

(a) th e  lim ita tio n s  and con d itions prescribed by  th e  R u les  se t  o u t  in  
th e  Sch ed ule , or by such  other R u les a s  m a y  from  tim e to  tim e  
b e m ad e by H is M ajesty in C o u n c il; and  

(h) such  gen era l R ules and Orders o f  Court a s  th e  Ju d ges o f  th e  
S up rem e Court m ay from tim e to  tim e m ake in  exercise  o f  ' 
am" pow er conferred upon them  by a n y  en actm en t for th e  
t im e  being  in  force

L earn ed  C ounsel for th e  respondent opposed  th e  ap p lica tion  o n  th e  
grou n d  th a t  th e  ju d g m en t from  w hich  th e  ap p lican t so u gh t to  ap p eal 
w a s n o t  a  ju d g m en t in a  ” civ il su it  or action  in  th e  Suprem e Court ” . 
H e  relied  on  certa in  decisions o f  th is  Court in  w hich  ap p lica tion s for le a v e  
to  ap p ea l w ere refused . I  shall p resen tly  refer to  th o se  decisions. B u t  
before I  d o  so  I  th in k  I  should  refer to  th e  re levan t s ta tu te  law  b y w hich  
th e  r ig h t o f  ap p ea l to  th e  P r iv y  Council has been gran ted  and  regu la ted  
s in ce  i t s  g ran t.

T h e r ig h t o f  ap pea l to  the P r iv y  C o u n c il  w as gran ted  b y  sectio n  5 2  

o f  th e  C harter o f  J u s tic e  o f  1S33 (hereinafter referred to  as th e  C harter), 
th e  re le v a n t p ortio n  o f  w hich reads as fo llow s :—

" A nd  w e do  further grant, ordain, d irect and  a p p o in t th a t  i t  sh a ll 
be la w fu l for a n y  P erson  or P ersons being a  P a r ty  or P a rtie s  to  a n y  
C ivil S u it  o r  A ctio n  depending in  th e  said  Suprem e Court to  ap peal to  
U s, Our H eirs  and  Successors in  Our or T heir P r iv y  Council a g a in st  
a n y  fina l J u d g m en t, D ecree, or S en tence, or a g a in st an y  R u le  or Order 
m ad e in  a n y  su ch  Civil S u it or A ction , and  h av in g  th e  effect o f  a  final 
or d e fin itiv e  S en ten ce  ’.

T h e  ex erc ise  o f  th a t  r igh t w as a t  first regulated  by th e  C harter it s e l f  
a n d  la ter , t il l  th e ir  repeal by th e  O rdinance, b y  sec tio n  4 2  o f  th e  C ourts 
O rdinance and  sec tio n  779 o f  the C ivil P rocedure C ode. F in a lly  in  1909, 
w hen th e  O rdinance w as. enacted  in  order to  bring a b o u t u n iform ity  o f  
practice, in  a ll th e  C olonies, th e  p rovisions o f  th e  C ourts O rdinance and  
th e  C iv il P roced ure Code w ere repealed . T he h isto ry  o f  th e  leg isla tion  
sh o w s t h a t ' t h e  O rdinance w as m erely  re-enacting th e  a lready ex is tin g  
le g is la tio n  in  a  s lig h t ly  d ifferent form  and in  a  form  capab le o f  ea sy  
rev ision  o f  the" procedural asp ects o f  it-. • ■
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An examination of the decisions of this Court as to the meaning and 
scope of the words “ civil suit or action ” in the Charter, the legislation 
that was repealed by the Ordinance, and the Ordinance itself, shows that 
the question that arises for decision is not entirely free from doubt. It 
also reveals that there are two conflicting lines of decisions. I shall 
first refer to the line of decisions on which Counsel for the respondent 
relics.

In the case of <S'o ch t l in g a m  C h c lty  v. M a n i k a m  b this Court, following 
the decisions of I n  re L e d  w a r d - I n  re K e p p c l  J o n e s  3, and I n  re  D e  V os 4, 

held that there was no right of appeal to the Privy Council from a judg­
ment of the Supreme Court in insolvency proceedings. In S o er tss  v.  
Colombo M u n i c i p a l  C o u n c i l  5, it was held that there was no right of appeal 
to the Privy Council from a judgment of the Supreme Court on a case, 
stated under section 92 of the Housing anil Town Improvement Ordinance. 
That decision was followed in the case of B .  M . A .  B .  A .  B .  B .  M .  v .  T h e  
C o m m iss io n e r  o f  In c o m e  T a x 6, and Sett lem en t Officer v .  Y o n d er  P oorlen  
el at . 7. In the latter case it was held that no appeal lies as of l ight to the 
Privv Council from an order made by the. Supreme Court dismissing an 
appeal from an order of the District Court made in the exercise of a 
special jurisdiction vested in it under the Waste Lands Ordinance.

I shall next refer to the line of decisions on which the petitioner relies. 
The first of that line of decisions is S u b r a m a n i a m  Ch.i-liy v .  S o y s a  s, where 
it was held that proceedings under section 2S2 (2) of the Civil Procedure 
Code to have a sale in execution set- aside on the ground of a material 
irregularity in conducting it, was a civil suit or action for the purpose 
of the Ordinance. The next is the case of I n  r e  G o o n e s in h .a  0 where it 
was held that an application for a writ of certiorari, being an application 
for relief or remedy obtainable through the Court’s power or authority, 
constitutes an action and comes within the ambit of the Ordinance. In 
the case of C o n t r o l l e r  o f  T e x t i l e s  v .  M o h a m c d  M i y a  ,0. a similar appli­
cation for leave to appeal to the Privy Council was granted, but the 
question whether proceedings for a writ of certiorari come within the 
ambit of the expression “ civil suit or action ” docs not appear to have- 
been decided. Put in the later case of G . S .  A'. K o d a l r a n  P i l l a i  r .  P .  B .  

M u d a n a y a h e 11. another application for leave to appeal from an order 
granting a writ of certiorari, it was held that such proceedings came within 
the scope of the expression ‘‘ action ". The last of this line of eases is 
A t t o r n e y - G e n e r a l  v .  V . B a m a s a r n n i  I y e n g a r  where it was held by my 
brother Graliacn that a judgment of this Court in an appeal under section 
43 of the Estate Duty Ordinance is a judgment in a civil suit or action.

In this state of the decisions of this Court I formed the view, though 
not without hesitation, that the better course would be to grant the leave 
applied for. I was influenced largely by two considerations—one being’ 
that leave has been previously granted by this Court in the case of an

i 32 X .  L .  A .  03.
5 3 L o r e n z  23 4  tlS-50) .
3 ( IS 7 7 )  H a m .  379.
* ( 1399)  2  l l r o i r n e  331 .  
3 32  X .  L .  ! ! .  02.
« 37 X .  L .  I t .  417.

■ 43 X .  L. It. 430. 
8 23 X .  L. It. 314. 
8 41 X .  L .  It. 73. 

10 49 X .  /,. R. 103. 
"  31 X .  L. 11. 330. 

33 X .  L. It. 372.
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■appeal under th is v ery  A ct, in  th e  ease o f  B a d u rd c e n  r .  C o m m i s s i o n e r  f o r  
4he R e g is t ra t io n  o f  I n d i a n  a n d  P a k i s t a n i  R e s id e n ts  w ith o u t o b je c t io n  
being  taken  eith er in  th is  Court or in  th e  P r iv y  C ouncil, an d  th e  o th e r  
th a t th e  question  th a t arises for d ecision  is  a d m itted ly  on e w h ich  b y  reason  
o f  its  great im portance should  be su b m itted  to  H er 3 Ia jestv  in  C ou n cil for  
d ecision .

G r a t ia k n , J .—

A t th e  conclusion  o f  th e  argum ent, w e over-ruled  th e  ob jectio n  th a t  th e  
ord er o f  th is Court d ated  ISth  F eb ru ary  1935 under th e  In d ia n  an d  P a k is ­
tani R esid ents (C itizenship) A ct N o . 3 o f  1949 (as am ended  in  1930) had  
n o t been m ade in  “  a  civ il su it  or a ctio n  I t  w as con ced ed  t h a t  th e  
q uestion  in vo lved  in  th e  ajipcal w as “ o f  great gen era l or p u b lic  
im portan ce A ccord ingly , we exerc ised  our d iscretion  in  fa v o u r  o f  th e  
p etition er  under R u le  1 (B ), and  g ran ted  con d ition a l lea v e  to  a p p e a l to  
H er M ajesty  in  Council. I  shall now  s e t  ou t m y  reasons for h o ld in g  th a t  
th e  proceedings before th is Court u nder th e  A ct co n stitu ted  a “ c iv il . 
su it  or action  ” w ith in  th e  m ean ing  o f  th e  A ppeals (P r iv y  C ouncil) 
O rdinance.

T he D ep u ty  C om m issioner had  refused  th e  resp on d en t’s a p p lica tio n  
for th e  registration  o f  h im self, h is w ife  and  m inor ch ildren  as c it iz e n s  o f  
Cejdon under th e  A ct. T he resp ond en t appealed  to  th is  C ourt a g a in s t  
th e  D ep u ty  C om m issioner’s order an d  th e  p resen t p e tit io n e r  (as C om ­
m issioner) was m ade a p arty  to  the ap p ea l in  accordance w ith  e s ta b lish ed  
p r a c t ic e ; v id e K a r u p p a u a n ’s  c a s e 2. T h e appeal w as in  d u e  cou rse  
allow ed  by Sansoni J . and  m yself, an d  th e  present p e titio n er  w as d irec ted  
to  ta k . appropriate a ction  under sec tio n  14 (7) on th e  basis th a t  a  p r i m a  

.facie  case for reg istration  had  b een  estab lished . T h is is th e  order  
{reported  in  5 6  N .  L .  R .  31 3 )  ag a in st w hich  th e  p etition er  seek s le a v e  to  
■appeal to  H er M ajesty  in  Council.

In  refusing the resp on d en t’s a p p lica tion  for reg istration  a s  a  c it iz en  
•of C eylon, the D ep u ty  C om m issioner h ad  perform ed a  ju d ic ia l fu n c tio n , 
b u t i t  m ay be conceded th a t th e  p roceed ings before h im , as a  s ta tu to r y  
tribunal, d id  not a t th a t stage  co n stitu te  a  “ c iv il su it  or a ction  ” . N e v e r ­
theless, a  person aggrieved  b y  a refusal o f  his ap p lica tion  has a re m ed y  b y  
« a v  o f  appeal to th is Court, w hich  is then  em pow ered in an  a p p ro p r ia te  
case to  en ter a m an d atory  decree d irectin g  th e  C om m issioner (a s r e s ­
p on d en t to  the appeal) to  tak e fu rth er step s  under th e  A c t  on  th e  b a sis  
th a t the aggrieved  p erson (as a p p e llan t) is  p r i m a  f a c i e  en tit led  to  th e  b en e ­
fit o f  registration  as a  c itizen  o f  th is  cou n try . This decree fu n d a m e n ta lly  
affects th e  civ il s ta tu s  o f  th e  p erson  concerned  and, w ith  g re a t  r e sp ec t  
to  m y  Lord the A ctin g  C h ief J u stic e , I  h ad  n o  h es ita tio n  in  rea ch in g  th e  
conclusion  th a t th e  p arties to  th e  ap p ea l w ere p arties to  “  a  c iv il s u it  or  
-action in  the Suprem e Court ” w ith in  th e  m ean ing  o f  th e  A p p ea ls  (P r iv y  
•Council) Ordinance.

In  th is co n tex t, th e  w ords “ c i v i l  su it  or a c t io n ”  s ta n d  p r im a r ily  in  
co n tra d istin c tion  to  “ c r i m i n a l  ”  p roceed in gs. In  ad d ition , th e y  e x c lu d e  
ju d g m en ts and  orders m ade b y  th e  S uprem e Court in  th e  ex erc ise  o f  a

1 52 N: L. R. 354. 1 {10-53) 54 N .L.R. 4S1 ol 4S4.
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s ta tu to ry  jurisd iction  w hich  is  m erely o f  a con su lta tive or adm inistrative; 
character or in  proceeding’s w hich can be equated  to  arbitration! 
p roceed ings. T he presen t application  related to  an order for a m andatory  
d ecree affectin g civ il r ights and therefore fa lls  w ith in  th e  am bit o f  th e  
O rdinance. There is  no earlier ruling o f  th is  Court which com pels us. 
to  refuse th e  rem edy o f  an  appeal to  H er M ajesty in Council.

A p p l i c a t io n  allowed.


