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Present: W o o d R e n t o n A . C . J , and E n n i s J . 

T H E A T T O R N E Y - G E N E R A L v. K A L I Y A M U T H U . 

63—D. C. (Crim.) Badulla, 4,757. 

Appeal—Order under s. 1 of Ordinance No. 12 of 1840—Encroachment 
on Crown land-—Appeal should be prosecuted according to Civil 
Procedure Code. 

Proceedings under Ordinanoe N o . 12 of 1840 are civil in their 
nature. A n appeal lies from an order made under 'section 1 of the 
Ordinance. The appeal should be prosecuted in accordance wi th 
the provisions of the Civil Procedure Code. 

rj^HE facts appear from the j u d g m e n t . 

Garvin, Acting S..-G., for the r e s p o n d e n t . — N o appeal l i es aga ins t 
t h e order in th i s case . T h e party dissatisf ied w i t h a n order under 
s e c t i o n 1 of Ordinance N o . 1 2 of 1840 m u s t bring a regular act ion 
t o establ ish his t i t le , as provided by s ec t ion 2 of t h e Ordinance . 
W h e r e t h e l a w provides s u c h a remedy , it i s n o t o p e n t o t h e party 
aggr ieved t o appeal . T h e Ordinance does n o t m a k e a n y provis ion 
for an appea l ; it express ly provides another r e m e d y . T h e inquiry 
under sec t ion 1 is a s u m m a r y inquiry for e ject ing a party w h o h a d 
encroached u p o n Crown l a n d ; t h e object of th i s s u m m a r y inquiry 
wou ld not be ga ined if h e were a l lowed t o appeal . T h e party 
encroaching should surrender possess ion , and t h e n bring another 
ac t ion t o v indicate h i s t i t l e . 

E v e n if the party aggrieved had a right of appeal , h e should h a v e 
appea led under t h e provis ions of t h e Civil Procedure Code , a s t h e 
proceedings are civil in their nature . T h e present appea l h a v i n g 
b e e n taken under t h e Criminal Procedure Code is irregular, a n d 
therefore t h e appeal fai ls . 

A. St. V. Jayewardene, for t h e a p p e l l a n t . — A p p e a l s aga inst orders 
under this sec t ion h a v e been taken . S e e Queen v. HabibuMohamado;1 

s e e a l so 1 Bel. & Vund. 109.': U n d e r t h e Courts Ordinance , s ec t i ons 
2 1 and 39 , t h e S u p r e m e Court h a s t h e r ight b y w a y of appeal t o 
correct al l errors in f a c t or l a w c o m m i t t e d by Dis tr i c t Courts . 
S e e Henry v. Aluwihare.2 

T h e Crown cannot n o w objec t t h a t t h e proceedings are civi l in 
their nature . I t has itself t reated t h e m a t t e r as criminal . 

J u l y 1, 1913 . WOOD RENTON A . C . J . — 

T h e accused-appe l lant w a s charged, on informat ion b y t h e 
At torney-Genera l , under sec t ion 1 of Ordinance N o . 1 2 of 1840 , w i t h 

i Bam. (1843-45) 129. 2 (1907) 10 N. L. B. 353. 
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hav ing encroached on certain Crown lands. The learned Dis tr ic t 
Judge has g iven judgment in favour of t h e Crown, and has ordered 
t h e appel lant t o deliver up possess ion of the land and t o pay t h e 
costs of t h e proceedings . H e appeals against that order. The 
Solicitor-General takes a two-fold preliminary objection on behalf, 
of the Crown; in t h e first place , t h a t n o appeal l i e s ; and in t h e 
second place, t h a t e v e n if an appeal does l ie, the proceedings under 
Ordinance N o . 12 of 1840 are civil and n o t criminal in character, a n d 
that appeals from orders m a d e under t h a t enac tment m u s t therefore 
b e prosecuted—a course w h i c h has not been taken here—in accord­
ance wi th t h e provisions of t h e Civil Procedure Code. I a m clearly 
of opinion t h a t a right of appeal does ex is t in such cases as t h e s e , 
a l though it is no t express ly conferred b y Ordinance N o . 12 of 1840. 
T h e fact that sect ion 2 of t h a t Ordinance enables a person, against 
w h o m an order has been m a d e under sect ion 1, t o take proceedings 
for the recovery of land of which h e has been dispossessed in favour 
of t h e Crown, does no t to m y mind at all s h o w t h a t no right of 
appeal under the sect ion should be recognized. Apart a l together 
from statutory provisions, to wh ich I wil l refer in a m o m e n t , i t 
would be hard u p o n persons in t h e possess ion of land c la imed b y 
the Crown if t h e y were t o be held l iable to be dispossessed by t h e 
s u m m a r y procedure created by sect ion 1, w i thout any opportunity 
of. contending in the Supreme Court t h a t t h e materials necessary 
for t h e justif ication of an order under t h a t sect ion were not present . 
I n addit ion t o considerations of convenience , w e have t h e fact that 
appeals from orders under Ordinance N o . 12 of 1840 have been recog­
nized in a series of caBes going as far back as 1843. B u t the mat ter 
i s , in m y opinion, se t at rest by the provisions of sect ions 21 and 39 
of the Courts Ordinance, w h i c h g ive to the, Supreme Court an 
appel late jurisdiction for t h e correction of all errors in fact or in 
law c o m m i t t e d by courts of first ins tance . I t w a s held b y Sir 
Joseph H u t c h i n s o n in the case of Henry v. Aluwihare,1 that by 
virtue of t h e s e sect ions an appeal l ies from an order awarding 
d a m a g e s for cat t l e trespass under t h e provisions of Ordinance 
N o . 9 of 1876. T h e language of sect ions 21 and 39 of the Courts 
Ordinance, and t h e reasoning of t h e learned Chief Jus t i ce in t h e 
case of Henry v. Aluwihare,1 are a m p l y sufficient t o cover the case 
before us . I would hold that an appeal l ies , and t h a t this branch 
of t h e Sol ic i tor-General 's prel iminary objection fai ls . I n regard, 
however , t o the second branch of that prel iminary objection, I 
think that h e is ent i t led to succeed to a certain extent . I t h a s 
b e e n held by decis ions of t h e Supreme Court, s i t t ing in i t s collec­
t ive capaci ty , that proceedings under Ordinance N o . 12 of 1840 are 
civil in their nature . Appea l s from orders m a d e under that sect ion 
are therefore civil also, and t h e present appeal should h a v e b e e n 
prosecuted in accordance w i t h t h e provisions of the Civil Procedure 
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WOOD 

BENTON 
A.C.J. 

Attorney-
General «. 

Kaliyamuthu 

ENNIS J . — 

I a m of t h e s a m e opinion, and wou ld m a k e t h e s a m e order. 

Sent back. 

Code. I do n o t th ink t h a t i t wou ld b e right, h o w e v e r , in v i e w of 
t h e fac t t h a t there is n o recent case in w h i c h th i s ques t ion h a s b e e n 
express ly raised, t h a t w e should treat t h e port ion of t h e prehrninary 
objection t h a t I a m deal ing w i t h just n o w a s a l together fatal t o t h e 
appeal . I w o u l d direct t h a t t h e record shou ld b e s e n t back t o t h e 
Distr ict Court of Badu l la , and t h a t t h e appel lant should h a v e l e a v e , 
n o t w i t h s t a n d i n g lapse of t i m e , t o prosecute h i s appeal f rom t h e 
order of wh ich h e compla ins as a civil appeal t o t h e S u p r e m e Court . 


