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1959 Present: Basnayake, C.J., and Pulle, J.

W ICKREM ARATNA, A ppellant, and JO SE PH IN E  SIL V A ,
R espondent

8 . G. 108158—D. C. Avissawdla, 8622

M in o rs— A ction  in stitu ted  b y  m in or w ithout n ex t f r ie n d —N o t vo id  ab initio—S cope o f  
defendant's right to have action  d ism issed — C iv il Procedure Code, ss . 476, 478.

Where a defendant makes an application under section 478 of the Civil 
Procedure Code to have the plaint taken off the file on the ground that the 
action was instituted by a minor without a next friend, the Court is entitled to 
refuse the application if it is shown that the plaintiff came of age after the date 
of the institution of the action and prior to the date of the defendant’s 
application.

A p p e a l  from an order o f th e D istr ict Court, A vissaw ella.

H. W. Jayewardene, Q.C., w ith  S. B. Lekamge and N. R. M . DaluwaUe, 
for defendant-appellant.

N o appearance for plaintiff-respondent.
Cur. ad. vuU.

D ecem ber 10, 1959. Basnayake, C .J.—

T his is an appeal from  th e order o f th e D istrict Judge refu sin g to  allow  
an application by the defendant under section  478 o f the Civil P rocedure 
Code to  have the p lain t taken o ff th e file.

1 (1952) 54 N. L. R. 449.
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The p lain tiff seeks to  recover R s. 5,000 as dam ages from  th e defendant 
for seduction. On 6th  M ay 1957 w hen th e action w as institu ted  she w as 
a m inor, b u t it  w as n ot in stitu ted  in  her nam e by a n ext friend as required 
b y section  476 o f th e C ivil Procedure Code. Sum m ons could n ot be per
sonally  served on  th e defendant though it  w as re-issued several tim es. 
On 30th Septem ber 1957 th e  p la in tiff’s Proctor m oved the Court under 
section  60 o f th e  C ivil Procedure Code to  prescribe the follow ing m ode o f 
service o f sum m ons “ b y  affixing th e  sam e to  th e front door o f th e la st 
know n place o f abode o f th e defendant a t K ahahena, W aga ” . This 
application w as allow ed and on 8th  N ovem ber 1957 th e defendant’s 
Proctor filed h is proxy and m oved for a date to  file answer. The Court 
fixed  15th N ovem ber 1957 for th e purpose. The answer w as n ot filed on 
th a t day, nor w as it  filed  on 2nd D ecem ber 1957 or 19th Decem ber 1957, 
th e further dates th a t w ere g iven . I t  w as eventually filed on 28th  
January 1958. On 11th February 1958 th e case w as called for fixing th e  
date o f tria l and it  w as fixed  for 29th  M ay. On 8th M ay the p lain tiff’s 
Proctor filed th e lis t  o f w itnesses and docum ents and m oved for sum m ons. 
On 20th  M ay th e  defendant’s Proctor w ith  notice to  the Proctor for 
p lain tiff m oved th a t th e tria l fixed  for 29th M ay be postponed as the  
defendant could n ot g et ready “ due to  certain difficulties ” . On 29th  
M ay th e tria l w as refixed for 3rd O ctober. On 18th Septem ber th e  
pla in tiff’s Proctor obtained sum m ons on th e w itnesses. On 30th Sept
em ber 1958 th e defendant m ade an application b y  w ay o f sum m ary 
procedure under section  478 o f th e  C ivil Procedure Code th at th e case be 
taken  o ff th e tria l roll. T he p la in tiff had com e o f age on 20th January 
1958. The D istrict Judge after hearing counsel dism issed the defendant’s 
application.

I  see no reason to  interfere w ith  th e order m ade by him . An application  
under section 478 m ust be m ade w hile th e p laintiff is a minor. The 
present application does n o t fa ll w ithin  th e am bit o f th at section  as it  has 
been m ade long after th e p la in tiff ceased to  be a m inor. The power given  
to  th e Court to  order th a t th e case be taken  off the file is designed to  
enable a m inor to  regularise h is or her p lain t by having a n ext friend  
appointed. In  th e case o f a m inor w ho has com e o f age at the tim e o f the  
application, taking th e case o ff th e file w ould serve no purpose as he is 
com petent to  proceed w ith ou t a n ex t M end. The Indian Courts appear 
to  have taken th e  sam e v iew  o f th e  corresponding section o f th e Indian  
C ivil Procedure Code as th a t expressed b y  m e here. I t  is sufficient to  
m ention th e case o f Beni Ram, BJvutt v. Ram Lai DhukriJ, and Rattonbai 
v. Chabildas Lalloobhoy and others2. The rule o f procedure in  E ngland  
too  is expressed in  th e  sam e perm issive form as ours. I t  states :

“ In fan ts m ay sue as p la in tiff b y  their n ext M end, in  th e m aim er 
heretofore practised in  th e  Chancery D ivision , and m ay, in like m anner, 
defend b y  their guardians appointed  for th a t purpose. (Order 16, r. 16.)

11 . L . B .  (1886) 13  C alcatta  190  a t 193. 1. L . B . (1888) 13 Bombay 7.
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T his rule has n ot been regarded as rendering an action  ab initio bad. I t  
is  n o t necessary for the purpose o f th is judgm ent to  refer to  th e E nglish  
cases. I t  w ould be sufficient to  c ite  th e  follow ing passage from  Sim pson  
on In fan ts (p. 294, 4th E d.)—

“ I f  an action  be com m enced w ith ou t a  n ex t friend, th e defendant 
m ay m ove for it  to be dism issed, w ith  costs to  be paid by the S olicitor  
w ho issued th e w r it; but, his proper course w ould appear to  be to  app ly  
by sum m ons on notice to  sta y  proceedings, u n til a  n ext friend be 
appointed.”

A n action  in stitu ted  by a m inor w ith ou t a  n ex t friend being designated in  
the p lain t is n ot void  ab initio. U nder th e  R om an-D utch Law  :

“ ............i f  a  m inor has figured in  a  jud icial proceeding w ith ou t
curator, having perchance been h eld  to  be a  m ajor by m istake and th u s 
n ot having been shut out b y  an y excep tion  being raised to  h is persona, 
a judgm ent delivered against him  indeed  is o f no w eight, but one g iven  
for him  w ill be effective.” (V oet, B k. V , T it. I ., s. 11-—Gane 
V ol. 2, p . 15.)

This view  finds support in  the provisions o f  th e C ivil Procedure Code 
which do n ot declare a su it in stitu ted  b y  a m inor w ithout a n ex t friend  
void  ab initio nor do th ey provide th a t such an action  should be d is
m issed ; but th ey  leave room for th e om ission to  be rectified  w ith ou t th e  
action  being autom atically dism issed. E ven  in  a case to  w hich section  
478 (2) applies it  vests a w ide discretion  in  th e court. I t  em powers th e  
court to  m ake such order in  th e m atter as it  th inks fit.

The appeal is  accordingly dism issed.

Pulle, J.—I agree.
Appeal dismissed.


