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A pril 30, 1956. Basnayake, C.J.—

The plaintiff let on  a m onthly tenancy prem ises N o. 164, K eyzer Street, 
Pettah, to  one S. N . M . Buhary. A s B uhary fe ll in to  arrears o f  rent he 
sued him  and obtained judgm ent against him . H e applied fo r  a  w rit o f  
possession, and; when the Fiscal proceeded to  e ject B uhary, h is servants 
And all persons claim ing under or through him  from  the prem ises, the 
defendant refused to  vacate the prem ises claim ing to  be in occupation  
o f  a portion  o f  the said premises referred to  as N o. 166 as tenant o f 
Buhary w ith the knowledge o f  the plaintiff. In  consequence the Fiscal 
was not able to  execute the w rit o f  possession. N ext the p la in tiff took  
proceedings under section 325 o f  the C ivil Procedure C o d e ; but w ithout 
success. L astly plaintiff com m enced these proceedings for ejectm ent 
on  the ground that the defendant was in  unlaw ful possession o f  the 
said premises, that he be placed and quieted in  possession thereof, and 
fo r  dam ages. The defendant inter alia pleaded that he was the tenant 
o f  the plaintiff and that Buhary was the p laintiff’s agent. H e also 
pleaded that till N ovem ber 1950 he paid rent to  B uhary and thereafter 
to  the p laintiff direct and that the plaintiff cannot m aintain th is action.

The findings o f  fact o f  the learned trial Judge are th at the defendant 
had all along adm itted that he w as a sub-tenant o f  B uhary the p laintiff’s 
tenant w ho sub-divided and let portions o f  the p laintiff’s prem ises w ithout 
his know ledge to  the defendant and tw o others. H e has rejected  the 
defendant’s claim  that he is a  tenant o f  the plaintiff. In  th at view  o f  
the fa cts the p la in tiff is entitled to  succeed.

The sole question for deoision in  appeal is  whether section  26 o f  the 
R en t R estriction  A ct is o f  any avail to  the defendant. In  the enactm ent 
relating to  rent restriction that was law before the R ent R estriction  A ct 
N o. 29 o f  1948 there was no provision  corresponding to  section  9 w hich,



su b ject to  any provision  to  the contrary in  any written contraot o r  
agreem ent, forbids a tenant o f any premises to  which the A ct applies 
to  sublet the premises or any part thereof w ithout the prior consent in  
w riting o f  the landlord. A ny violation o f  the prohibition im posed b y  
the section entitles the landlord to  institute proceedings for the ejectm ent 
o f  the tenant and all the sub-tenants. It is com m on ground that B uhary 
sub-let the premises before 1948. H is act o f  sub-letting w;as therefore 
not against the statute and did not perm it the landlord to  make the 
.act o f sub-letting a ground for the term ination o f a tenancy under the 
statute.

In  the case o f  Ibrahim Saibo v. Mansoor1 it  was held b y  a Bench o f 
five  Judges o f  this Court constituted under section 51 o f  the Courts 
Ordinance that for the purpose o f  obtaining possession o f  premises which 
Bave been sub-let a landlord m ay adopt one o f  three courses :

(a) jo in  the sub-tenant in  an action against the tenant and thereby 
obtain  a decree for the ejectm ent o f  both,

(£>) i f  he has sued the tenant w ithout joining the sub-tenant he can 
obtain  a subsequent order for ejectm ent against him under 
section  327 o f  the Civil Procedure Code, and

(c) where the landlord has sued the tenant w ithout joining the sub­
tenant he m ay sue the latter for ejectm ent in  a separate action .

In  the present action  the p laintiff has adopted the third course. 
T hough it  is n ot so expressly stated the fu ll Bench decision also relates 
t o  a case in  w hich the sub-tenancies were created before the present A ct.

The judgm ent above cited in discussing the position o f  a  sub-tenant 
goes on  further to  state :—

“ A  few  further observations on the position o f a sub-tenant under 
the com m on law  are m aterial to  the questions we have discussed. 
The position  o f  a m onthly sub-tenant whose im m ediate landlord is 
a  m onthly tenant is precarious. The tenant can determine the sub­
tenancy b y  giving notice to  quit. B ut the tenant can also by agreement 
w ith the landlord term inate the tenancy between him self and the 
landlord in  which event the sole foundation for the sub-tenant’s right 
to  occupation  crum bles at once and he is liable to  eviction  b y  the 
la n d lo rd ............ ...

A  sub-tenant cannot com plain that the law  g ives him  no further 
rights o f  protection  because he must be taken to  know  fu ll well that 
in  entering into a contract o f  tenancy w ith a person who is him self 
a tenant, his right to  occupation is fragile

T o regard the tenant as the agent o f the owner vis a vis the sub-tenant 
o r  to  deem  the ow ner as the landlord o f the sub-tenant, as contended 
fo r  by  th e appellant, w ould have the effect o f  com pletely negativing 
the. provisions o f  th e enactm ent governing the sub-letting o f  prem ises.
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The construction  o f  section  26 in  the w ay suggested b y  learned Counsel 
w ould confer on  the sub-tenant greater rights than the tenant him self 
has as against the landlord. I t  w ould also result in  a  violation  o f  section 9, 
w hich is punishable under section  23, being saved b y  that section . Such 
a  construction  o f  th e  enactm ent is clearly against its schem e, and I  
find m yself unable to  assent to  such a  construction  o f  section  26 m ore 
especially as it  w ould have the effect o f  rendering ineffective other 
provisions o f  the enactm ent.

I t  is  n ot necessary for the purpose o f  this appeal to  decide the class 
o f cases t o  w hich section 26 w ould apply.

W e think that the learned trial Judge was right when he entered 
judgm ent fo r  the plaintiff in  this case.

The appeal is dismissed with costs. 

de Silva, J,—-I agree.


