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E D M U N D  A P P U H A M Y , AppeU ant, and S A M A R A S E K E R E , 

R esp on d ent.

122— C. R. M atale, 8,570.
Bent Restriction Ordinance—Premises reasonably required for occupation by 

landlord—Insanitary condition of house presently occupied by landlord—  

Pecuniary loss resulting to tenant if ejected—Relevant facts— Ordinance 
No. 60 of 1942, s. 8 ,  proviso (c ) .

I n  a n  a c t io n  fo r  e j e c t m e n t  b r o u g h t  u n d e r ,  s e c t io n  8 ,  p r o v is o  (c) o f  th e  

B e n t  B e s t r i c t io n  O r d in a n c e , i f  th e  la n d lo r d  o r  t e n a n t  le a d s  e v id e n c e  

t h a t  i n j u r y ' m ig h t  r e s u lt  t o  h i s  h e a l t h  fr o m  a n  o r d e r  fo r  p o s s e s s io n  b e in g  

m a d e  o r  r e fu s e d  o r  t h a t  s o m e  p e c u n ia r y  lo s s  m ig h t  d ir e c t ly  f lo w  fr o m  o n e  

b e in g  tu r n e d  o u t  t h e  J u d g e  i s  e n t i t l e d  to  c o n s id e r  t h e s e  in  m a k in g  h is  

o r d e r .

^ J ^ P P E A L  from  a ju d g m en t o f  the C om m issioner o f  R equests, M atale.

\

N. E . W eerasooria, K .C . (w ith  h im  W alter Jayewardene), for the 
pla intiff, appellant.

N. Nadarajah, K . C. (w ith  h im  8 . R . W ijayatilake), for  the defendant, 
respondent.

Cur. adv. vult.

Ju ly  5, 1945. Canekeratne J .—

I n  this case the p la in tiff sought to  recover possession  o f  prem ises 
bearing assessm ent N o. 88, E splanade R oa d , M atale, o f  w hich  the defendant 
w as the tenant. H e  c la im ed  possession  under section  8, proviso (c ) o f the 
R e n t R estriction  O rdinance o f  1942, alleging that the dw elling house was 
reosonably  required by  h im  for  occu p ation  as a residence for h im self 
T h e  learned C om m issioner found on  th e  facts  as th ey  w ere presented  to 
him  th at it  "  w as n ot reasonable for  the C ourt to  gratify  ”  the landlord ’ s 
w ish .

T h e plaintiff carries on  the business o f  a cy c le  repairer at N o. 68, 
E splanade R oa d . T h e prem ises consist o f  a long room , 7 ft. 9 in. by  
11 ft . ,  w h ich  is used as the repair shop, an open  space 11 ft. by  10 ft . now  
im p rov ised  and used as a room , a k itch en  11 ft . by  9 ft. now  used as a 
bed room , a tem porary  k itch en  beh ind  th is room  and next to  that a 
lavatory . ■ T h e pla intiff has been  in  occu p ation  o f  these prem ises for 
ab ou t nine years. A t  th e start h e lived  there w ith  his fa th er ; in  1942, 
he brou gh t his w ife and tw o  ch ildren , h er m oth er and a cook  to  th is p lace
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and th ey  h ave  b een  liv in g  s in ce  th en  in  th ese  p rem ises ; in ad d ition  there' 
is a  ba b y  in arm s, a  n iece  o f  th e  pla in tiff atten d in g  sch oo l and apparently  
the ch ild  o f  th e  co o k . A s  h e fou n d  i t  d ifficu lt to  liv e  'with h is  fa m ily  h e  
borrow ed m on ey  and  pu rch ased  p rem ises N o . 88, E sp la n a d e R oa d , on 
A u gust 15, 1944, w ith  th e  in ten tion  o f  m ov in g  h is  residen ce to  th is  p la ce .

T h e  d efen d an t has b een  p ractis in g  as a p rocto r  in  th is tow n  since 1937 . 
H e  resides a t U kuw ela, 2$  m iles  aw ay  from  th e  C ou rt-h ou se : h e has b e e n  
using th ese  prem ises as h is o ffice  sin ce h e  started  p ra ctice ; he. c o m e s  
there da ily  during th e  w ork in g  days. T h e  pla in tiff, a fter  h is* p u rch ase , 
gave n otice  to  d efen d an t to  qu it  th e  prem ises on  o r  b e fo re  O ctob er  1 , ■ 
1944. T h e d efen dan t averred  th a t h e requires an office , th a t h e h ad  
m ade every  effort to  obta in  an oth er h ouse  in  th e  sam e loca lity  b u t h a s  
n ot been  su ccessfu l. T h e  learn ed  C om m ission er ’s op in ion  w as th at th e  
prem ises w here p la in tiff w as residing  h ave  n o t  b e co m e  un fit o r  dangerou s 
for hum an  h abitation  an d  th a t th e in con v en ien ce  and  perhaps th e  d is ­
co m fo rt  th a t m a y  b e  cau sed  to  p la in tiff b y  con tin u ed  residen ce  th erein  
ca n n ot b e  com p a red  to  th e  d ifficu lty  w h ich  th e  d efen d an t w ou ld  have .t o  
m eet w ith  i f  h e  w ere e je c te d  fro m  th ese  p rem ises. H e  d isa llow ed  
p la in tiff’s ap p lication  fo r  e je c tm en t. .

T h e  M ed ica l O fficer o f  H e a lth  o f  th e  p la ce  testified  th at th e  bu ild ing  
N o. 68 w as insanitary  and con trary  to  p u b lic  h ea lth  m easures on  a ccou n t 
o f  there be ing  n o  ven tila tion  an d  th e  requ ired  a ccom m od a tion  sp ace  fo r  
liv in g-room . H e  contin u ed— “  th e  p rem ises N o . 88  w ere very  m u ch  
m ore  sp acious, m ore  ven tila ted  from  fron t an d  beh in d . A s th ere is  no> 
liv in g-room . H e  con tin u ed — “ the prem ises N o. 88  w ere very  m u ch  
shou ld  reside there. ”  '

I t  is  c lear  th a t if  a person  ca n  g ive  ev id en ce  th at in jury  m igh t resu lt t o  
his health  from  an order fo r  possession  be in g  m a d e  o r  refused  o r  th at 
som e pecu n ia ry  loss m igh t d ire ctly  flow  from  on e  be in g  turned  ou t th e  
Ju d ge  is en titled  to  con sid er  th ese  .in m ak in g  up  his m in d  w hether on  the- 
w hole  it is reasonable  to  m ak e an  order.

T h e  ev id en ce  d iscloses th a t th e lan d lord  has a genu ine presen t n eed  o f  
these prem ises fo r  his ow n  o c c u p a t io n : th ere is n oth ing  to  su ggest th a t 
the ap p lication  fo r  e je c tm e n t is m a d e  w ith  an  u lterior o b je c t . A fter  
taking in to  a ccou n t all th e c ircu m sta n ces  a ffectin g  bo th  th e in terests o f  
the d efen d an t as w ell as th e  in terests o f  th e  p la in tiff it  seem s to  m e  that- 
greater hardsh ip  w ou ld  b e  cau sed  to  th e ow n er b y  refusing  an order for  
possession  th an  to  th e  ten an t b y  granting  it. A n y  financial hardsh ip  th at 
m igh t p ossib ly  b e  in flicted  o n  th e  d efen d an t m a y  b e  m itig a ted  b y  
g iv ing  h im  a  little  lon ger tim e— h e h a s already h ad  p ossession  from  
O ctober, 1944— than  h e oth erw ise w ou ld  h a v e  h ad  in  order th at h e m a y  
m ake arrangem ents to  share an  office  w ith  an oth er o r  transfer h is  o ffice  
to  som e o th er p la ce  o r  in som e  w ay  o r  o th er  to  alleviate for  h im se lf th e 
hardship w h ich  im m ed ia te  e je c tion  m igh t cause.

I  se t aside th e  d ism issa l o f  th e p la in tiff ’ s a ction  and m a k e  order for  
possession  to  b e  g iven  to  th e  p la in tiff o f  th e  prem ises referred  to  on  o r  
before  O ctob er  1, 1945. T h e  p la in tiff is en titled  to  th e  costs  o i  th e  
action  and o f  th is  appeal.

Appeal allowed.


