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M u n ic ip a l C o u n c ils  O rd in a n ce , s. 208 (C a p .  1 9 3 )— N o t ic e  to p r o v id e  d ra ina ge  

w o rk s—N o n -c o m p lia n c e  with notice .

Non-compliance with a notice given under section 208 of the Municipal 
Councils Ordinance is not an offence.

^ ^ P P E A L  from  a conviction by the M unicipal M agistrate of Colombo.

U. A . Jayasundere, for accused, appellant.

N o  appearance fo r complainant, respondent.

Cur. adv. vu lt.

February  18, 1940. M o s e l e y  S.P.J.—

The appellant w as convicted on a charge o f fa ilu re  to carry  out certain  
works which he had been required to execute by  w ritten  notice issued by  
the Commissioner of the M unicipal Council of Colom bo under section 208 
of Chapter 193 o f the The Legislative Enactments o f Ceylon. Section 229 
of the Ordinance contains a table o f penalties w h ich  m ay be  imposed in  
respect of offences, and in pursuance, presum ably, o f the provision o f a 
penalty prescribed for an offence against the provision o f section 208, the 
appellant w as fined Rs. 30, in default thirty days sim ple imprisonment. 
H e w as further given time to start and finish the w o rk  b y  October 10.

The grounds of appeal, as set out in the petition, are that the appellant 
has done nothing in contravention o f the section. A t  the hearing, 
however, Counsel for the appellant lim ited his argum ent to the contention 
that section 208 does not create an offence. That it does not do so in so 
m any words must be conceded. M oreover, section 222, m akes express 
provision for the case w here an ow ner or occupier neglects to comply  
w ith  the requirem ents o f any notice served upon him in pursuance o f any  
section of this part of the Ordinance by  perm itting the Chairm an to cause 
the required works to be  executed and to recover the cost from  the ow ner  
or occupier. Such a provision, of course, does not necessarily negative the 
pow er of the legislature to create an offence out of the neglect to com ply  
w ith  the requirements o f such a notice. It m ay w e ll be in the interests 
of public health that w orks of the description contemplated should be 
carried out w ith  expedition. In  such a case, it w ou ld  not be unreasonable  
to provide fo r the execution o f the w orks by  the Council and, in addition, 
to make the neglect of the ow ner punishable. For exam ple, section 213 
of the Ordinance, w h ile  it  does not expressly create an offence, imposes 
upon an ow ner a requirem ent non-compliance w ith  which would, in m y  

view , constitute an offence for which a penalty is prescribed by  section 229. 
The section goes on to invest the Chairm an to carry  out the required w ork, 
and recover the cost from  the owner.
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It w ou ld  not therefore be safe to assume that the legislature, having in 
mind the provision o f section 222, did not in tend  to create an offence in 
the case of neglect, on the part of an owner, to comply w ith  the require­
ments of a notice issued by the Chairm an in pursuance of the provisions of 
section 208.

The point for decision is whether or not section 208 creates an offence.

A  reference to section 229, which declares that a contravention of any 
provision of this part of the Ordinance is an offence, shows that penalties 
are provided in respect of nineteen sections. O f these sections, seven, in 
so niqny words, create offences; six, by imposing liabilities or prohibitions, 
do so in effect; five m erely give the Chairm an power to require certain 
things to be done, and, if they are not done by  the owner, to have them  
done at his expense. A s to the remaining section, viz., 206, a penalty for  
contravention is provided by  section 229, and while it may be possible to 
guess at the intention of the legislature there is not even a vague hint as 
to the offence which it is intended to penalize. It would seem, then, 
that the provision of penalties for the contravention of certain sections 
has been m ade w ithout much thought regarding the offences which those 
sections m ight be supposed to define. I f  the legislature intends to create 
an offence it should do so in unequivocal terms. It is not, in m y opinion, 
sufficient m erely to fram e a table setting out a penalty for breach of a 
section. In  case T ru ck  & Sons v. P r i e s t e r Lindley L.J. observed : “ It is 
a w e ll settled rule that the Court w ill not hold that a penalty has been  
incurred unless the language of the clause which is said to impose it, is so 
clear that the case must necessarily be w ithin it ”.

,Now , is the language o f section 208 so clear that it is beyond doubt 
that a person who omits to comply w ith  the requirements of the Chairman  
set out in a notice has committed an offence? Section 229 which  
prescribes the penalty begins w ith these words : “ W hoever contravenes 
any provision of this part o f the Ordinance shall be guilty of an offence ”. 
It does not proceed to say “ or whoever fails to comply w ith any notice 
issued under any provision of this p a r t ”. Com pare the language of 
section 208 w ith  that of section 213. In  the latter case w e have “ . .
. . the owners shall, w ithin thirty days after notice . . . .  cause 
. . . . ” . Non-com pliance w ith the requirements of the notice would
seem, beyond all doubt, to be an offence, notwithstanding the fact that 
the section goes on to em power the Chairm an to carry on w ith the w ork  
and charge the cost to the owner. Section 208, however, m erely provides 
fo r the issue by  the Chairm an of a notice requiring the owner to execute 
certain w orks w ithin a reasonable time. Now here in the section is any 
obligation placed upon the owner to carry out those requirements. For 
the consequence of non-compliance one has to refer to section 222, which  
seems to indicate clearly that no more is expected from  the owner than 
that he shall bear the expenses of any works carried out by the Chairman  
in consequence o f the ow ner’s neglect to comply w ith a notice.

I f  it w as the intention of the legislature that non-compliance w ith such 
a notice should be an offence, it has not, in m y opinion, declared its
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intention w ith  the clarity which L ind ley  L.J. thought necessary. M ore­
over, considering this part of the Ordinance as a whole, and the num ber  
o f instances, viz., section 218, in which an offence is explicitly created, 
there is no reason fo r thinking that it w as intended that non-compliance  
in this particular case should be an offence.

I would a llow  the appeal.

Set aside.


