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;1969 Present: S a m e ra w ick ra m e , J.

M . F R U G T N I E T ,  P e t it io n e r , and H . E D W I N  F E R N A N D O  
a n d  2 o th e rs , R e s p o n d e n ts

S.C . 449J66.— Application for a Writ o f Habeas Corpus to produce 
the body of Angeline Fruglniet o f J5Gj2 Deans Hoad, Maradona

•Habeas corpus—Application made, b'j mother in respect of her child while father is 
still alive— Considerations applicable— Importance of child's welfare.

■Under the Roman-Dutch law tho father and the mother aro entitled to tho 
custody of tho children of their marriage, and the father haj a preferent right. 
But if tho father fails or neglects to concern himself with the care of his children, 
tho mother is entitled, by reason of her natural guardianship, to apply for a 
writ of habeas corpus in respect of a child who is in thecustody of n third partv. 
In such a case, however, if the child had been handed over to the third party 
by tho mother herself on the understanding that it would not bo claimed back, 
the welfare and happiness of the corpus is tho paramount consideration and tho 
mother’s natural right is not sufficient per se to  entitle her to claim back tho 
child.

• i f iP P L I C A T I O N  fo r  a  w r it  o f  habeas corpus.

S. Kanagaralnam, f o r  th e  p e t itio n e r .

11. Rodrigo, f o r  th e  resp on d en ts .

Cur. adv. vull.

A u g u s t  2, 19C9. Sam eraw ickram e , J .—

T h e  p e t it io n e r  h a s  m a d e  th is  a p p lic a t io n  fo r  a w r it  o f  h abeas c o r p u s  

seek ing  to  h a v e  th e  c u s to d y  o f  h er d a u g h te r  A n g e lin e  F r u g tn ic t  r e s to r e d  

to  h er. T h e  co rp u s  A n g e lin e  h ad  b e e n  h a n d e d  o v e r  to  th e  first a n d  

•second re sp o n d e n ts  in M a y  1905, b y  o n e  G ib b s  w ith  w h o m  th e  p e t it io n e r  

was liv in g , w ith  th e  co n s e n t  o f  th e  p e t it io n e r . T h e  learn ed  M a g istra te  

to  w h o m  th is  p e t it io n  w as re ferred  a n d  w h o  has h eard  e v id e n ce , in  h is  

r e p o r t  t o  th is  C ou rt, s ta te s  “  T h e re  is n o  d o u b t  th a t  w h en  th e  co rp u s  w a s  

g iv e n  o v e r  to  th e  re sp o n d e n ts  o n  1 5 .5 .1 9 6 5  i t  w as o il  th e  u n d e rs ta n d in g  

th a t  she w o u ld  n o t  be  c la im e d  b a ck  a t  a n y  tim e . ”



SAMERA’W’ICKRAME, J .—Frvgtnicl v. Fernando 449-

T h c  p e t it io n e r  m a rried  o n e  A n se lm  J o s e p h  F ru g tn ie t a n d  th e r e  w ere - 
7  c h ild r e n  o f  th e  m arria ge . A b o u t  3  o r  4  m on th s  a fte r  th e  c o r p u s -  
A n g c l in e  w as b orn , F ru g tn ie t h ad  d e s e rte d  th e  p etition er . T h e  p e t it io n e r -  

h e r s e l f  h a d  b een  in d es titu te  c ircu m sta n ce s  a n d  had  so u g h t e m p lo y m e n t  
a s  a  d o m e s t ic  in  v ariou s h ouses. H e r  h u s b a n d  appears to  h a v e  h a n d e d  
o v e r  th e  ch ild ren , in clu d in g  A n g e lin e , t o  v a r io u s  person s fo r  p u rp o s e s  o f  

d o m e s t ic  se rv ice . I n  th e  y e a r  1963, th e  p e t it io n e r  had m e t  G ib b s  w h o  
w a s  h im s e lf  a  d iv o r ce e  a n d  h a d  c o m m e n c e d  t o  l ir e  w ith  h im  in  B a d u lla .  

I n  1 9 6 5 , G ib b s  w as u n e m p lo y e d . H e  a n d  th e  p e tition er  w ere  u n a b le  to- 
p r o v id e  fo r  th e  co rp u s  A n g c lin e  a n d  th e y  h a d  a cco rd in g ly  h a n d e d  o v e r  

A n g e lin e  to  th e  1st a n d  2n d  re sp o n d e n ts . G ib b s  h ad  o b ta in e d  e m p lo y ­
m e n t  a t  Iv ad a w a ta  sh o r t ly  b e fo r e  th is  a p p lic a t io n  was m a d e  a n d  h a d  

c o m e  w ith  th e  p e tition er  to  liv e  in  a  h o u s e  o n  th e  land  o f  w h ich  h e  w a s  in  

c h a r g e . T h erea fte r  th e  p e t it io n e r  a p p e a rs  t o  h a v e  g o t  b a ck  h er  e ld e r  

d a u g h te r s  M illie an d  Y v o n n e  a n d  th e re a fte r  s o u g h t  to  g e t b a ck  A n g e lin e . 

O n e  so n  A n se lm  has been  h a n d ed  o v e r  to  p o lice  in sp ector  S a m a th . T h a t  
b o y  h a s been  w ell lo o k e d  a fte r  b y  S a m a th  an d  rem ains w it h  h im . 

A n o t h e r  so n  C arlo Jiad b een  h a n d e d  o v e r  t o  V en erab le  M cd a g a m u w a  

G n a n a la n k a ra  T h cr o  an d  has been  o r d a in e d  a  BJiikku and g iv e n  th e  n a m e  
S u m a n g a la  T h cr o . D u r in g  th e  co u r se  o f  th e  p roceed in g s  in  t h e  C o u r t  
b e lo w , as  a  resu lt o f  p erson s in te re ste d  in  th is  case  v is it in g  h im  a n d  

m a k in g  rep resen ta tion s  to  h im , th is  s o n  h a d  g iv e n  up  Ins r o b e s  a n d  le ft- 

t h e  te m p le .

T h e  1st a n d  2 n d  re sp o n d e n ts  w h o  h a d  ta k e n  o v e r  th e co rp u s  A n g e lin e - 
w ith  th e  in te n tio n  o f  b rin g in g  h e r  u p  as th e ir  ow n  child  h a d  a p p a r e n t ly  
g r o w n  q u ite  fo n d  o f  h er a n d  re fu se d  to  h a n d  o v e r  A n g e lin e  t o  th e- 

p e t it io n e r  a n d  th e  p e t itio n e r  h as a c c o r d in g ly  m a d e  th is a p p lica t io n .

T h e  p e rso n  w h o  is  e n tit led  t o  th e  leg a l c u s to d y  o f  A n g c lin e  is  her- 
fa t h e r  A n se lm  J o se p h  F ru g tn ie t . H e  is a p p a re n tly  u n co n ce rn e d  a b o u t  

t h e  w e lfa re  o f  h is ch ild ren . A c c o r d in g  t o  th e  p etition er  h e h a d  p la c e d  a 

n u m b e r  o f  ch ild ren  in  u n su ita b le  h o m e s  w h e re  th e  ch ild ren  w ere  t r e a te d  

b a d ly .

U n d e r  th e  R o m a n  D u tch  L a w  b o t h  th e  fa th e r  and  th e  m o t h e r  a re  
e n t it le d  to  th e  custody o f  th e  ch ild re n  o f  th e  m arriage  an d  th o u g h  the- 

fa t h e r  h as a p re fe re n t r igh t, in  a  ca se  lik e  th is , w here th e  fa th e r  fa ils  o r  

n e g le c ts  t o  co n ce rn  h im se lf w ith  th e  c a re  o f  h is ch ild ren  th ere  is n o  r e a so n  
w h y  th e  p e t it io n e r  sh o u ld  n o t  b e  e n t it le d  to  o b ta in  c u s to d y  b y  r e a s o n  o f  

h e r  n a tu r a l g u a rd ia n sh ip , i f  sh e  c a n  m a k e  o u t  a  case fo r  su ch  c u s t o d y .

T h e  p e t it io n e r  s ta ted  th a t  G ib b s  w a s a  su p er in ten d en t o n  a n  e s t a t e  

g e t t in g  a  sa la ry  o f  R s . 30 0 . T h e  e s ta te  w a s  a  fa ir ly  la rg e  o n e  a n d  a  

h o u s e  h ad  been  p u t  u p  o n  it  a n d  th e y  liv e  in  it .  F rom  th e  e v id e n c e  o f  

G ib b s  i t  tran sp ires th a t  h e  is  in  c h a rg e  o f  7 - 8  acres o f  h ig h  la n d  a n d
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1 0 -1 2  a cre s  o f  p a d d y  la n d  a n d  th a t  h e  is l iv in g  in  a temporary s h e d  

m a d e  o f  z in c  sh eets  p u t  u p  o n  th a t  la n d . T h e  V en erab le  M e d a g a m u w a  

•G nanalankara  T h e ro  w h o  h a d  o c c a s io n  t o  v is it  G ib b s  an d  th e  p e t it io n e r  

s t a t e d  th a t  th e y  w ere  liv in g  in  c ir c u m s ta n ce s  o f  ex trem e  p o v e r t y .  T h e r e  

■are liv in g  w ith  th em , in  a d d it io n  t o  p e t i t io n e r ’s tw o  e ld e r  d a u g h te rs , h e r  

t h r e e  ch ild re n  b y  G ibb s.

I t  tra n sp ire d  in  e v id e n ce  th a t  A n g e lin e  h a d  n e v e r  b een  se n t  t o  s c h o o l ; 

th a t  sh e  h a d  n o t  b een  v a c c in a te d  a n d  t h a t  sh e  was w eak  a n d  a n a e m ic  
a n d  su ffe r in g  fr o m  a s th m a  a t  th e  t im e  sh e  w as h a n d ed  o v e r  to  th e  

•respondents. I t  w o u ld  a p p e a r  th a t  th e  fa th e r  h ad  ta k en  th e  c h ild  o v e r  

w h e n  sh e  w as q u ite  y o u n g  a n d  h a n d e d  h e r  t o  o n e  M r. A b e y n a ik e  w h o  in  

tu r n  h a d  h a n d ed  h er  o v e r  t o  a n o t h e r  p e rso n . T h e  p e t it io n e r  h a d  

•obtained  h e r  c u s to d y  fr o m  th a t  p e r s o n  th r o u g h  th e  serv ices o f a  P r o b a t io n  

O ffice r . E v e n  a fte r  th e  p e t it io n e r  h a d  r e ce iv e d  b a ck  A n g e lin e , sh e  d o e s  

.n o t  a p p e a r  t o  h a v e  been  g iv e n  a n y  s c h o o lin g .

T h e  lea rn ed  M ag istra te  in  his r e p o r t  s ta te s  “ I t  is p e r fe c t ly  c le a r  t h a t  

th e  t w o  re sp o n d e n ts  a re  v e r y  fo n d  o f  t h e  ch ild  and th e  ch ild  is e q u a lly  
fo n d  o f  h er  fo s te r -p a re n ts .”  A g a in , in  h is  re p o rt , he states “  F r o m  th e  

-ev id en ce  o f  th e  co rp u s  i t  is v e r y  c le a r  t h a t  sh e  is h ap p y  an d  c o n te n te d  t o  

b e  w ith  her fo ste r -p a ren ts , a n d  is b e in g  lo o k e d  a fter  b y  th em  w ith  g r e a t  
•affection .”  T h e  2n d  r e sp o n d e n t s t a t e d  in  ev id en ce  th a t  th e y  tr e a te d  
A n g e lin e  as th e ir  ow n  ch ild  a n d  p r o v id e d  h er w ith  a ll th e  n e ce s s a r y  

c o m fo r t s .  A s  th e re  w as n o  b ir th  c e r t if ic a te  o f  A n g e lin e  w h ich  w a s  

•available t o  th e m  it  w as n o t  p o s s ib le  t o  a d m it  h er to  a  s c h o o l  b u t  sh e  w a s  

g iv e n  p r iv a te  tu it io n .

T h e  p e t it io n e r ’s m a rria ge  to  F r u g t n c i t  s till subsists an d  sh e  is  l iv in g  

w ith  G ib b s  as h is m istress. A s  le a rn e d  C ounsel fo r  th e  r e s p o n d e n ts  
p o in te d  o u t , sh e  h as n o  leg a l c la im  t o  b e  su p p o r te d  b y  G ib b s  a n d  in  th e  

e v e n t  o f  h is  fa llin g  o u t  w ith  h er, s h e  w o u ld  b e  le ft w ith o u t a n y  m ea n s . 

H e r  p o s it io n  is th e re fo re , p re ca r io u s . I  a m  n o t  sa tis fied  t h a t  G ib b s  

h im s e lf  is in  r e ce ip t  o f  an  in co m e  o f  R s .  3 0 0  p e r  m en sem  as s ta te d  b y  th e  

p e t it io n e r . G ib b s  a n d  th e  p e t it io n e r  se e m  to  b e  so m e w h a t b e t te r  o f f  
a f t e r  G ib b s  w as p la ced  in  ch a rg e  o f  a  la n d  o f  a b o u t  2 0  a cre s  th a n  t h e y  

w e re  b e fo r e  b u t  th e y  are  still in  v e r y  p o o r  c ircu m stan ces . T h e  p e t it io n e r  

h e r s e lf  h as b e e n  d escr ib e d  b y  th e  le a rn e d  M ag istra te  as a  fo o lis h , i l l ite r a te  

a n d  g a rru lo u s  w om a n  a n d  sh e  a p p e a rs  t o  b e  a b sen t m in d e d . I t  is c le a r  

th a t  a p a r t  fr o m  a n y  s u p p o r t  th a t  sh e  h a s  fr o m  G ibb s, sh e  is  u n a b le  t o  

s u p p o r t  h er  ch ild ren .

T h e  tw o  resp on d en ts  a p p e a r  to  b e  v e r y  fo n d  o f  th e  c o r p u s  A n g e lin a  

•and a p p e a r  to  h a v e  lo o k e d  a fte r  h e r  as  t h e y  w ou ld  a  ch ild  o f  th e ir  o w n . 

T h e y  h a v e  n o  ch ild ren  o f  th e ir  o w n  a n d  it  is  c lear  th a t th e y  c a n n o t  h o p e
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t o  h a v e  a n y  ch ild re n  n o w  a s  th e  2 n d  r e sp o n d e n t is  n o w  5 2  y e a r s  o ld . 
T h e y  are  in  a  p o s it io n  t o  g iv e  A n g e lin e  th e  n e ce s sa r y  c o m fo r t s  a n d  lo o k  

a fte r  h er  fu tu re  p r o s p e c ts  in  life .

I t  is  v e r y  r e g re tta b le  t h a t  q u e st io n s  w ere  p u t  t o  th e  p e t it io n e r  in  cross- 
e x a m in a tio n  w h ich  im p lie d  im p u ta t io n s  a g a in st h er  a n d  h er  e ld er  d a u g h te r  
M illie . T h e  p e t it io n e r , q u it e  r ig h tly , fe lt  re se n tm e n t a n d  a n ta g on ism  
a n d  re fu sed  a  su g g e s tio n  t h a t  sh e  co n se n t t o  th e  a d o p t io n  o f  th e  c o rp u s  

b y  th e  first a n d  s e c o n d  re sp o n d e n ts . W h ile  th e  p e t it io n e r ’s r e se n tm e n t 
is u n d ersta n d a b le , i t  is e q u a l ly  c lea r  th a t  h e r  re fu sa l s te m s  fr o m  her 

fee lin g s  o f  p iq u e  a n d  is n o t  m a d e  in  th e  in terests  o f  th e  w e lfa re  o f  th e  
c o r p u s .

I n  a case  lik e  th is , th e  w e lfa re  a n d  h a p p in ess  o f  th e  c o r p u s  is th e 
p a ra m o u n t  co n s id e r a t io n  a n d  t o  th is  c o n s id e ra tio n  a ll o th e r s  y ie ld — v id e  
M e Kee v. M e  Kee  A T h e r e  is  a lso  a  fin d in g  o f  f a c t  b y  th e  lea rn ed  

M a g istra te  th a t  w h e n  A n g e lin e  w as h a n d ed  o v e r  t o  th e  r e sp o n d e n ts  it 
w as o n  th e  u n d e rs ta n d in g  th a t  sh e  w ou ld  n o t  b e  c la im e d  b a ck . I n  the 
case  o f  Samarasinghe v. Simon  2, i t  w as held  th a t  w h e re  a  p a r e n t  su rre n ­
d e r e d  th e  c u s to d y  o f  a  ch ild  t o  a n o th er , th e  m ere  a sse rtio n  o f  h is  n a tu ra l 
r ig h t  is n o t  su ffic ien t t o  e n t it le  h im  to  c la im  b a c k  th e  ch ild  a n d  th a t  th e  
C o u r t  w ill n o t  d is tu rb  th e  status quo unless th e re  is  g o o d  g ro u n d  fo r  
d o in g  so .

I n  h is r e p o r t , th e  le a rn e d  M a g istra te  sta tes  th a t  i t  w o u ld  b e  in  th e  

in terests  o f  A n g e lin e  th a t  sh e  sh o u ld  h a v e  th e  c o m p a n io n s h ip  o f  her 
m o th e r  an d  h er sisters a n d  b u ild  u p  ties w ith  m e m b e r s  o f  h er  o w n  
fa m ily . W h ile  th a t  is  n o  d o u b t  a con s id era tion , I  a m  sa tis fied , u p o n  a 

re v ie w  o f  all th e  fa c ts  o f  th e  ca se  th a t  it  is in  th e  in te re s ts  o f  th e  co rp u s  
A n g e lin e  th a t  sh e  sh o u ld  re m a in  w ith  th e  first a n d  s e c o n d  re sp o n d e n ts .
I  d o  n o t  th in k  th a t  i t  is in  th e  in terests  o f  A n g e lin e  th a t  sh e  sh o u ld  be 

n o w  h a n d ed  b a c k  to  h er  m o t h e r  w h o  is liv in g  n o t  w ith  h e r  fa th e r  b u t 
w ith  a p a ra m o u r  a n d  w h o s e  p r o s p e c ts  a rc  d e p e n d e n t  u p o n  th e  s u p p o r t  o f  

h er  p a ra m ou r. I t  a p p e a rs  to  m e  th a t  h er  w e lfa re  a n d  h a p p in ess  w o u ld  
b e  b e s t  se rv ed  b y  p e r m it t in g  h e r  to  rem ain  w ith  th e  r e sp o n d e n ts  w h o  are 
tre a t in g  h er as a  ch ild  o f  th e ir  o w n  a n d  g iv in g  h er  th e  n e ce s sa ry  c o m fo r ts . 
T h e  p e t it io n e r ’s a p p lic a t io n  is th e r e fo re  re fused .

T h e  p e t it io n e r  as th e  m o t h e r  o f  t he co rp u s  is e n tit le d  t o  re a so n a b le  
a ccess  t o  th e  co rp u s . I f  th e  p a rtie s  ca n n o t a g re e  u p o n  a ccess , th e  
M a g istra te  is a u th o r iz e d  t o  m a k e  su ch  o r d e r  a s  m a y  b e  n e ce ssa ry  in 

re g a rd  to  i t  s u b je c t  t o  r e v ie w  o r  o th e r  o rd e r  th a t  m a y  b e  m a d e  b y  th is  
C o u r t .

Application refused.

1 (1951) A . C. 352. *  (1941) 43 N . h. R. 129.


