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1961 Present: Sansoni, J., and H. N. G. Fernando, J.

M . SELLA D O R A I, A ppellant, and T H E  Q U E E N , R espondent 

S. C. 50— D. 0 . (Criminal) Negombo, 4,587

Negligence— Charge of d riv in g  rashly— E vid en ce  th a t d river w a s un der the influence of  
liquor—A d m iss ib ility— E vidence in  rebu tta l to im peach  credit o f accused— 
A d m iss ib ility .

In a prosecution for causing the death of a person by rash driving the mere 
fact that the accused was smelling of liquor a t the time of the accident is not of 
itself relevant. Evidence as to the drink taken by the driver, to be admissible, 
“ must tend to show that the amount of drink taken was such as would 
adversely affect the driver, or, alternatively, that the driver was in fact 
adversely affected.**

Evidence of admissible admissions made bv an accused that could have been 
given before the prosecution was closed cannot be given as evidence in rebuttal- 
to impeach the credit of the accused.
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^ ^ P P E A L  from  a judgm ent o f th e D istrict Court, N egom bo.

Q. E. Chitty, Q.C., w ith K. Sivasubramaniam, for th e accused-appellant. 

Shiva Pasupati, Crown C ounsel, for th e A ttorney-G eneral.

Cur. adv. w it.

October 18, 1961. Sansoni, J .—

The accused w as ind icted  w ith  having caused th e d eath  o f a w om an by  
doing one or m ore rash acts w hich were specified, or b y  doing one or m ore 
negligent acts w hich w ere also specified in  the in d ictm en t. T he learned  
D istrict Judge found th e accused gu ilty  but he has n o t sta ted  w hether 
he found him g u ilty  o f  doing a rash act or a n egligen t a ct. H e does, 
how ever, say earlier in  h is judgm ent th at the accused had driven  his 
car in  a reckless m anner, so  I  shall assum e th a t he found th e  accused  
g u ilty  o f driving rashly, because one o f the rash acts specified  in  the  
indictm ent is th a t th e accused drove recklessly.

The case for th e prosecution  was th a t the accused drove along the  
Colom bo-Negom bo road in  th e direction o f N egom bo, and h it th e deceased  
woman w ho w as w alking in  th e opposite d irection along a foot-p ath  
running parallel to  th e road b u t on th e accused’s righ t hand sid e. The 
prosecution w itnesses also spoke to  the accused having driven  a t a high  
speed. For no reason th a t appeared from their evidence, th e accused  
appears to  have driven across the road from his correct sid e, h it the  
woman, struck again st tw o trees w hich were stan d in g o ff th e  road, 
and then com e back to  h is correct side to  h a lt h is car. B u t there 
was one prosecution w itn ess w ho said th at w hile h e w as rid ing on the 
pillion  o f a m otor cycle travelling tow ards N egom bo, th e accused overtook  
him  and then w ent to  h is correct side. H e said th a t th e accused then  
suddenly crossed tow ards th e righ t hand side, struck som e trees and then  
crossed again to  h is correct sid e. On looking tow ards th e trees he saw  a 
wom an lying fallen  in  a drain. H e estim ated th e speed  o f th e  car a t 
30 or 35 m .p.h. and did n o t n o tice anything peculiar about th e w ay th at 
the accused was driving.

The accused’s version w as th a t after he overtook th e m otor cycle he 
took his car to  h is correct side. The woman then  cam e from  h is le ft 
hand side on to  th e road, and to  avoid  her he sw erved to  th e right 
and she was knocked by th e car and thrown som e d istan ce. H e lost 
control o f his car w hich crashed in to  tw o trees. H e'th en  drove back to  
his correct side. H e denied that- he had h it th e w om an w hen sh e w as 
w alking on th e foot-path .

In th is sta te  o f th e evidence th e learned Judge very  correctly  asked  
him self the question as to  w hy th e accused suddenly w en t o ff th e  road,
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for it  is com m on ground th a t th e  accused w ho w as travelling on his 
correct side suddenly crossed th e road. In  answ ering th at question 
the learned Judge m akes tw o  fin d in g s:

(1) th at th e car w as driven a t an excessive speed, and

(2) th a t th e accused w as driving under th e  influence o f liquor and was
n ot able to  control th e car.

1 do n ot think th a t either finding can be supported on the evidence- 
The learned Judge accepted th e  evidence o f th e w itn ess who said that the  
accused w as driving a t 30 or 35 m .p .h . very  sh ortly  before tho accident 
occurred. The other prosecution w itnesses w ho said  th a t the accused 
w as driving a t a h igh  speed w ere n o t in  as good a position  to  estim ate 
th e speed at th e crucial tim e. N o doubt th e  w om an sustained serious 
injuries, and th e learned Judge th ou gh t th a t th is w as an additional reason 
for holding th a t th e accused, w as driving a t an  excessive speed. B ut 
even a t a speed o f 30 or 35 m .p .h . th ose injuries could w ell have been 
caused to  any person w ho w as h it b y  a car.

I  think the finding th a t th e accused w as under th e  influence o f liquor 
and w as n ot able to  control th e  car has been m ade w ith ou t any evidence 
to  support it. W hen th e accused arrived a t th e  P o lice Station shortly 
after th e accident th e Inspector found him to  be sm elling o f liquor. H e 
therefore sent th e accused to  th e  doctor w ho also found him  to  be sm elling 
of liquor. The accused said  th a t he had drunk a b o ttle  o f beer about 
5 or 6 hours earlier. N obody has spoken to  th e accused having consumed 
a large quantity o f liquor, nor has anybody spoken to  th e accused showing 
any signs o f being under th e  influence o f liquor. A s w e have had several 
cases recently where evidence o f th e accused being found to  be sm elling of 
liquor, and nothing m ore, has been led , I  th ink  it  would be useful if  I  
drew atten tion  to  th e recent decision o f th e Court o f Criminal Appeal in  
England in  R. v. Me Bride 1. T hat w as a case w here the accused was 
charged w ith  having caused th e death  o f a person by dangerous driving. 
The judgm ent o f th e Court o f five Judges contains th e follow ing observa­
tions, which I  have extracted  from  th e ju d g m en t:—

(1) “ I f  a driver is  adversely affected b y  drink, th is fact is a circum ­
stance relevant to  th e issue w hether he w as driving dangerously.”

(2) “ The m ere fa ct th a t th e driver has had drink is  n ot o f itse lf rele­
vant. ”

(3) E vidence as to  th e drink taken b y  th e driver to  be adm issible
“ m ust tend to  show  th a t th e am ount o f drink taken was such 
as would adversely affect th e driver or, a ltern atively , th at the  
driver w as in  fa ct adversely affected . ”

(4) The Court has an overriding d iscretion  to  exclude such evidence
if  its  prejudicial effect outw eighs its  p rob ative value. “ I f  such  
evidence is  to  be introduced, i t  should  a t least appear o f 
substantial w eight. ”

MZ96J) 3 W . L .  R .  549.



BASNAYAKE, C.J.— Wickremaratna v. Josephine S ilva 569

I  fee l sure th a t i f  th e learned Judge had been aw are o f  th ese  ru les h e  
w ould have excluded a ll evidence relatin g to  th e accused sm ellin g  o f  
liquor. There is  no doubt th a t, having adm itted  it , h e has erroneously  
draw n th e inference th a t th e accused w as under th e influence o f  liquor  
a t th e tim e o f the accident. Such a finding has undoubtedly prejudiced  
th e accused. The accused w as cross-exam ined as to  w hether b e had 
to ld  th e police th a t h e had tw o b o ttles o f  toddy a t noon th a t d ay . H e  
denied th a t he said so to  th e police, and evidence in  reb u tta l w as called  
to  prove th at he had sa id  so  to  th e p olice. This should n o t h ave been  
allow ed. E vidence o f adm issib le adm issions m ade b y  an  accused  th a t 
could have been given  before th e p rosecu tion  w as closed, cannot b e g iven  
as evidence in rebuttal to  im peach th e accused’s c r e d it: see Thuraisamy 
v. The Queen 1.

I  w ould set aside th e con viction  and acq u it the accused.

H . N . G. Febnando, J .— I agree.
A ppea l allowed.


