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1955 P r e s e n t: Basnayake, A.C.J.

S . G. D G  STLYA (R evenue Inspector, M unicipal Council o f K urunegala),
P etition er , a n d  K U R U N E G A L A  C 0  0P K R A T IV K  STO RK S, L T D .,

R espondent

S . G . 2 8 3 — A p p lic a tio n  fo r  R ev is io n  in M . C . K u ru n eg a la , 6,97-1

Offensive trade or business— Requirement of licence—-Meaning of “ trade or business ”—
llj-laa:— M unicipal Councils Ordinance, .Vo. 20 of 1017, ss. 14S (1), 267.

By a bv-Jaw inaelo under sections I4S ami 207 of tlic Municipal Council: 
Ordinance, “ storing grain, for purposes other than as forage, in (|tiunlily 
exceeding 5 cwt. ” was one among a number of trades or businesses which were 
declared to bo offensive trades or businesses for the carrying on of any of which 
it. was necessary to obtain a licence.

Held, th a t unless the trade or business declared to be offensive was carried 
on for the sake of earning profits there would be no infraction of the by-law. 
.Storage, therefore, of grain by a co operative society ns an incident of the trade 
of retailing rice could not fall within the ambit of the by-law.

jA lP P L IC A T IO X  to revise an order o f  the M agistrate’s Court.
K u ru negala .

.Y. E . W eera so o ria , Q .G ., with L . M v lu la n lr i ,  in support.

N o  appearance for R esp ondent.

l-'tir. ndv .  m i l .

N o v em b er  S, 19-35. L asn' ayak i:, A .C .J.—

T h is is an ap p lication  by the R evenu e Inspector o f the M unicipal 
C ouncil o f  K urunegala  (hereinafter referred to  as the applicant), praying  
th a t  th e  order o f  acq u itta l o f the accused respondent, the K urunegala  
C o-operative S to ic s , L td . (hereinafter referred to as the respondent), 
be se t  aside, in  th e  exercise o f the powers o f  this Court under section  357 
o f  th e  Crim inal Procedure Code, and th a t a re-trial be ordered.

T h e ap p lica n t com plained to the M agistrate’s Court o f  K urunegala  
th a t  on th e  22nd  day' o f  Decem ber, 1951, the respondent carried on the  
trad e or business o f  storing grain for purposes other than as forage in  
q u a n tity  exceed in g  20 cw t. w ithou t a licence from th e M unicipal C om m is­
sion er  in  breach o f  section  MS (1) o f  the M unicipal Councils Ordinance 
N o . 29 o f  1917, an d  did thereby com m it an offence punishable under 
section  118 (3) o f  th a t  Ordinance.

S ection  U S  (1) referred to above provides as follow s :—

“ N o  p lace  sh a ll be used w ithin  any m unicipality  for any o f  the  
fo llow in g  purposes, nam ely, for boiling offal or b lood, or as a  soap- 
h ouse , .o il-b o ilin g-h ou sc , dyeing-house, tannery, brick, p ottery  or 
lim e k iln , sa go  m anufactory, gun-pow der m anufactory, m an u ­
facto ry  o f  firew orks, or other m anufactory or p lace o f  business from
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w hich  e ith er  o ffen sive  or unw holesom e sm ells a r ise , or for a n y  pur­
p oses w hich  are ca lcu la ted  to  be dangerous to  life , or as a ya rd  or 
d ep o t for  h a y , straw , w ood, coal, co tton , b ones, or in flam m able  
o il, or for-.a iiy  o th er  trade or business w hich th e  C ouncil m ay , b y  
m e airs o f  b y-law s, declare to  be an  offensive or dangerous trad e or 
b u sin ess for th e  p urposes o f  th is  section , ex cep t under a licen ce  from  
th e  C ouncil, w hich  is  h ereby  em pow ered, a t its  d iscretion  from  tim e  
to  t im e, to  g ra n t such  licences, and  to  im pose such  term s therein  
as to  th e  C ouncil m a y  appear ex p ed ien t

B y  a  b y -la w  m ad e u nder sectio n s 148 and 2G7 o f  the' M unicipal C ouncils 
O rdinance a n um ber o f  trades or businesses h ave b e e n  declared  to  bo 
offen sive  trad es or b usinesses. T h a t by-law  reads—

“ T h e fo llo w in g  trades or businesses are hereby declared to  be offen ­
s iv e  trad es or businesses for th e  purposes o f  section  148 o f  th e  M u n i­
c ip a l C ouncils O rdinance N o . 2 9  o f  1947

A  l is t  o f  5 7  trad es or businesses declared  to  be offensive, another o f  
26  declared  to  be dangerous, and  a  third o f  24 declared  to  be both  
dangerou s an d  o ffen sive  arc appended  to  th e  by-law . O f th ese th e  5 2 n d  
item  w ith in  w hich  *hc prosecution  seek s to  bring th e  respondent read s—

S to r in g  gra in , for purposes other than  ns forage, in  q u a n tity  
ex ceed in g  5  cw t.

T h e resp on d en t su ccessfu lly  con ten ded  before th e  learned M agistra te  
th a t  th e  b y-law  d ocs n o t ap p ly  to  i t  inasm uch  as it  is n o t carrying on  th e  
trade or b u sin ess o f  sto rin g  grain . T h e ev idence d iscloses th a t  rice is  
b rou gh t to  th e  resjio n d en t’s store  from  th e authorised  w holesale dealer, 
th e  C o-op erative W h olesa le  U n ion , for th e  purpose o f  reta ilin g  to  th e  
rice-ration  book  holders a ttach ed  to  it .  A  q u a n tity  o f  56 bags o f  rice  
is b rou gh t ea c h ,w ee k  in  three or four in sta lm ents. E ach  in sta lm en t is 
d istr ib u ted  w ith in  a d a y  or tw o o f  it s  receip t. On th e  d ate alleged  in  th e  
com p la in t, th ere  w ere 174 bags o f  rice a t  th e  tim e th e  ap p lican t v is ited  
th e  store .

T h e b y -law  d eclares th e  trade or business o f  storin g  grain to  b e an 
o ffen sive  trade or b usiness. W here th e  expression  trad e is, as in  th is  
c o n tex t , u sed  in  ju x ta p o sitio n  to  th e  expression  business, it  m u st be 
u nd erstood  to  be u sed  in  th e  sense o f  buying  and se llin g  w ith a v ie w  to  
earn p rofits  a n d -n o t  in  it s  w ider sense . T h e expression  business in  th is  
c o n te x t  has a ' w ider con n ota tion  than  trade. I t  w ould em brace all 
a c tiv itie s  carried  on  for th e  purpose o f  earning profits or gains and w ould  
in clude th o se  cau gh t up  in  th e  exp ression  trade. E v ery  trade is  iri a  
sen se  a  b usin ess b u t ev ery  business is  n o t  a trade. H a v in g  regard  to  
th e  lis t  o f  item s a tta ch ed  to  th e  b y -law  th e  expression  business m ay  in  th is  
c o n te x t  be d efined  as a n y  a c t iv ity  w hich  occupies th e  tim e, a tte n tio n , 
and  lab our o f  a -person , w hether corporate or n ot, for th e  purpose o f  o b ­
ta in in g  profits 'dr ga in s. U n less th e  trade or business declared  to  be 
o ffen sive  is  carried on  for th e  sak e o f  earning profits there w ould be no
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in fraction  o f  th e  by-law . N o w  i t  is  clear th a t the' respondent docs n o t  
carry on  th e  a c tiv ity  o f  storin g  r ice  for th e  purpose o f  ob ta in in g  profits  
or g a in s b y  such storing! I t s  o b je c t  is  to  se ll th e  rice a t  a  profit. F or  
th a t  purpose i t  is  necessary  th a t  i t  sh ou ld  bring it to  its  store in  reasonable  
rm antiHos w hich  w ould  en ab le  i t  to 'ea ter  for th e  needs o f  its  c lien te le  
w ith o u t in terrupting its  serv ice  to  th em . T he tem porary storage o f  
each  in sta lm en t o f  rice brou ght to  i t s  store, for so long as it  is necessary  
to  reta il it ,  is  in cid en ta l to  it s  trade! o f  retailing rice and it  can n ot be  
r ig h tly  sa id  th a t such  storage co n stitu tes  the trad e or business o f  th e  
resp ond en t. S torage o f  gra in  a s an in cid en t o f  the trade o f  re ta ilin g  
rice d oes n o t bring a person  w ith in  th e  am bit o f  the by-law  which forbids 
th e  carrying on  o f the trade or b u sin ess o f  storing grain ex c ep t w ith  a

licen ce .

In  order to  fa ll w ith in  the am b it o f  that by-law  th e  m ain a c t iv ity  o f  a 
person  should  be th e  storin g  o f  grain  and obtain ing profits or ga in s b y  the  
a c t iv ity  o f  storing  alone. I t  is clear Dial th e  respondent’s m am  a c t iv ity  
is  n o t th e  storing°of grain  w ith  a  v iew  to  earning p rofit. I t  has therefore  
n o t com m itted  an y offence a g a in st th e  by-law . T he a p p lican t’s  prayer  

can n ot be granted  and is  le fu sc d .

A p p lic a tio n  r e f  used.


