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Civil procedure— Postponement—Application for postponement on behalf o f a party 
on basis of a medical certificate—Finding by Court on a subsequent date that the 
medical certificate was not genuine— Whether order for  ex parte trial may be 
made.

Whore, when a cose comes up for trial, the defendant is absent and his 
I’ roctor tonders a medical cortificato about the dsfendnnt’s illness and applies 
for a postponement, but there is no agreement as to what should take placo 
if it is found at sorno futuro date that the medical certificate is not genuino, 
an order for ex parte  trial should not bo made if it is found on a subsequent 
dato that tho medical cortificato was not genuine.
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■ /V p P E A L  fr o m  a n  o rd e r  o f  th e  D is tr ic t  C o u rt, B a d u lla .

Bala Nadarajah, w ith  K . K . Pathmanathan, f o r  th e  1st d e fe n d a n t -  
■ a p p e lla n t .

Nimal Seranayake, w ith  M iss S. M . Senaralne, f o r  th e  p la in t i f f -  
r e sp o n d e n t .

2 n d  d e fe n d a n t-r e s p o n d e n t  u n rep resen ted .

S e p te m b e r  10, 19 71 . Sikimane, J .—

T h is  w a s  a  d iv o r c e  ca se  in  w h ich  th e  p la in t i f f  (w h o  is  th e  h u sb a n d ),, 
su e d  h is  w ife , th e  1 s t d e fe n d a n t-a p p e lla n t , f o r  a  d iv o r c e  o n  th e  g r o u n d  o f  
a d u lte r y .

A f t e r  sev era l d a te s , w h en  th o  case  ca m e  u p  f o r  tr ia l o n  th o  3 r d  
o f  O c t o b e r ,  196S, th o  1st d e fe n d a n t  w as a b s e n t  a n d  h e r  P r o c t o r  m o v e d  
f o r  a  d a te  te n d e r in g  a m e d ica l ce rt ifica te  fr o m  a n  A y u r v e d ic  P h y s ic ia n . 
H e  d id  not s a y  th a t  in  th e  e v e n t  o f  h is  a p p lic a t io n  b e in g  re fu sed  h e  w o u ld  
b o  u n a b le  t o  c a rry  o n  w ith  w h a te v e r  e v id e n ce  h e  h a d , o r  th a t  h o  w a s  n o t  
a p p e a r in g .

W h e n  th e  g en u in en ess  o f  th e  m e d ica l c e r t if ica te  w a s  ch a lle n g e d , t h e  
C o u r t  is su ed  a  c o m m iss io n  to  th e  J . M . 0 .  t o  e x a m in e  th e  1st d e fe n d a n t .  
S u c h  a  s te p  is r e a lly  e f fe c t iv e  o n ly  i f  th e  J . M . O . ’s fin d in g  can  b e  a s c e r 
ta in e d  o n  th e  v e r y  sa m e d a y . T h e re  w a s n o  a g r e e m e n t  as  to  w h a t s h o u ld  
t a k e  p la c o  i f  it  w as fo u n d  a t  so m e  fu tu re  d a te  th a t  th e  m e d ica l c e r t if ic a te  
w a s  in  fa c t  a  fr iv o lo u s  on o .

T h o  le a rn e d  D is t r ic t  J u d g o  h a v in g  issu ed  th is  co m m iss io n , h e ld  a n  
in q u ir y  o n  th e  1 3 th  o f  N o v e m b e r , 1968, a n d  b y  h is  O rd er  d a te d  2 0 th  
N o v e m b e r ,  196S, h e ld  th a t  th e  m ed ica l c e r t if ic a te  te n d e re d  b y  th e  1st 
d e fe n d a n t  w a s n o t  a  g e n u in e  o n e . H e  th e n  f ix e d  th e  ca se  f o r  ex parte 
tr ia l.

I n  th e  c ircu m sta n ce s  o f  th is  ca se  w o  are  u n a b le  t o  sa y  th a t  th e  1 s t  
d e fe n d a n t  a g reed  e ith e r  e x p re s s ly  o r  b y  im p lic a t io n  to  h e r  d e fe n c e  
b e in g  s t r u c k  o f f  in th e  e v e n t  o f  h e r  a p p lic a t io n  fo r  a  p o s tp o n e m e n t  b e in g  
r e fu s e d . W o  set a s id o  th o  O rd er  se ttin g  d o w n  th e  case  fo r  ex parte tr ia l. 
T h o  ca se  c a n  n o w  b e  f ix e d  f o r  tr ia l o n  a d a te  as  e a r ly  a s  p o ss ib lo , a s  th is  
is  a  v e r y  o ld  caso .

T h e  o r d e r  fo r  c o s ts  m a d e  in  fa v o u r  o f  th e  p la in t i f f  o n  th e  2 0 th  o f  
N o v e m b e r ,  196S w ill s ta n d .

T h e r e  w ill  b e  n o  c o s ts  o f  th is  a p p ea l.

Samerawickbame, J .— I agree.

O rder set a sid e.


