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Contract—Stipulation in favour o f third party— Validity thereof—Roman-Dutch L a u \

Under Roman-Dutch law a  stranger to a contract is entitled to  claim  the 
benefit of a  stipulation m ade in his favour. This rule is subject only to  the 

.qualification th a t until the  benefit stipulated  for has been accepted b y  h im  he 
can be deprived of i t  by  agreem ent between the contracting parties w ithout 
reference to him.
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This action relates to a property which Lucia Fernando had donated 
to her grandson Joseph Fernando on lltli August 19-15 subject to (1) a 
life-interest- in herself and (2) a condition that the donee, “ his heirs, 
executors, administrators a n d  a s s i y n - s ”  would sell the projicrty to the 
plaintiff “ or his heirs ” for a consideration of Es. 350 “ at any time that 
lie demands within a period of five years from the date hereof’’ (P 2 ) .  

Joseph Fernando accepted the gift and the condition attaching to it.

Ey a conveyance P3 dated 27th September 19-15 Lucia and Joseph, 
Fernando purported to sell the property to the defendant (who is Lucia’s- 
son) “ to have and to hold the same a b s o l u t e l y  a n d  f o r  e v e r  " .  There 
can be no doubt that P3 operated effectively to transfer Lucia’s life- 
interest as well as the right, title and interest which had previously passed 
to Joseph under P2. The question is whether or not the conveyance was 
subject- to the original condition attaching to the grant in favour of Joseph 
and his “ assigns

On 24th April 1950 the jilaintiff instituted this action against the 
defendant claiming that the defendant (as Joseph’s successor-in-title) 
was under an obligation to sell the property to him for Es. 350 in terms 
of the condition stipulated for his benefit in P2.

The defendant pleaded by way of defence that he was under no contrac­
tual obligation to sell the property to the plaintiff. As I understand the 
recorded submissions made on his behalf at the trial, it- was argued that 
the stipulation in P2 was bad for want of mutuality, and that- only 
Lucia (but not the plaintiff) had a remedy to enforce the contract against 
Joseph (but not against the defendant).

The rights and obligations of the part ics under P2 and P3 were governed 
bv the Roman-Dutch law, under which system a stranger to a contract 
is entitled to claim the benefit of a stipulation made in his favour provided 
that he accepts it- within the prescribed period—3 h d u a l  L i f e  I n s u r a n c e  

C o.  o f  N e i u  Y o r k  v .  H o t z  h This principle has been recognised by the 
Courts of this country —J i n n d a s a  v .  S i l v a  - and 3 I a r / l i e l i s  A p p u l a u n y  v .  

P e i r i s  3. The rule enunciated in these eases is subject only to the qualifi­
cation that-, until the benefit stipulated for has been accepted by the third 
party, lie can be deprived of it by agreement between the contracting 
parties without reference to him—Fan d e r  P l a n k  v .  O t t o 4. Watermeyer, 
C.J. states that the promisor can also be released unilaterally by the

' { i o n )  s .  a . a . d  -:v;.
■ (1032) 34 .V. /.. R. 344.

' ( t o n ; )  4 t .v. r . .  n .  is .
1 (1912) .S'. .-1. .1. O. nl 3-53.
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prom isee from  Ids contractual ob ligation  "at- a 113- lim e  before (h e  third  
p arly ’s  in ch oa te  lig h t  has been perfected  by  a cc ep ta n c e  com m unicated  

’ to  th e  prom isor ” — 0 ..  I ■ R .  r. E sta te  C r e w e 1.

L et us a p p ly  th ese  rules to  th e  present case. I t  is  n o t  d isp u ted  that- 
(he p la in tiff had, a t  som e stage w ithin tjic fiv e-j’car period  ava ilab le  to  
him , accep ted  th e  benefit o f  the stipu lation  in  h is fa v o u r  conta ined  in  th e  
deed o f  d on atio n  P 2 . The precise d ate o f  a ccep ta n c e  w as, how ever, 
not in v estig a ted  in  th e  lower Court because i t  w a s  n o t  m ateria l to  an}' 
o f  th e  issu es fram ed a t  the trial. P r im a  f a c ie ,  th erefo re , th e  p la in tiff  
is en titled  to  en force perform ance o f  th e  ob liga tion  a s a g a in st th e  d efen ­
d ant w ho is th e  successor-in-title o f  Joseph F ernan do .

1 ap preciate  th a t  th e  defendant had also  p lead ed  in  h is answ er that 
f lie con tract had been “ rescinded by the p arlies ” . T h is  defen ce , how ever, 
was n o t p u t  in  issue a t the trial and, even  i f  th e  term s o f  th e  con veyan ce  
could  fa ir ly  be regarded as incorporating (b y  n ecessa ry  im plication ) a  
rescission o f  th e  earlier contract, th e  defen dan t h as n e ith e r  p leaded  nor  
proved th a t such  rescission took p lace before th e  p la in tif f  had  com m uni­
cated  to  J o sep h  F ernando his acceptance o f  th e  b en efit  o f  th e  stip u la tion  
m ade in  h is  favo u r in  P2.

W'c h a v e  been  in v ited  to send the case back for  a  re -tr ia l on  th is a d d i­
tional issue . In  m 3' opinion, however, th e  d e fen d a n t s h o u ld  bo  refused  
this indu lgence. T he action  was in stitu ted  over four y ea rs  ago, and m u st  
be decided on th e  issues which th e  parties w ere co n te n t  to  raise a t th e  
original trial. I t  w ould be m ost u nsatisfactory  to  p erm it  them  to  lead  
oral ev id en ce a t  th is  stage concerning even ts  w h ich  too k  p lace  in  1915  
betw een  th e  d a tes  o f  execution  o f  the con veyan ces P 2  a n d  P 3 . B esid es, 
there is  n o  reason  for supposing th a t L ucia w ould  h a v e  stip u la ted  for a  
valu ab le benefit- in  th e  p laintiff's favour u n less th ere  had  been so m e  
contem poraneous agreem ent betw een all th e  p arties  for  th e  insertion  o f  
th e  re le v a n t clause in  P2.

T he learn ed  D istr ic t  Judge dism issed the p la in tiff’s  a c tio n  because th e  
con veyan ce P 3  in  favour o f the defendant d id  n o t  specificall}' incorporate  
the earlier con d ition  contained in P 2 . In  m y  op in ion , th is  om ission  w a s  
n o t fa ta l to  th e  p la in tiff’s claim which was in  tru th  b ased  on  th e  earlier  
con tractu a l ob liga tion  undertaken by  Joseph  F ern an d o  on h is ow n b eh a lf  
and on  b eh a lf  o f  h is “  assigns ” . T he con veyan ce P 2  w as d u ly  registered  
rn d  m u st b e assum ed to  have been brought to  th e  d e fen d a n t’s  n o tice  a t  
the tim e o f  h is  purchase. In  the res id t, th e  o n ly  v a lid  defen ce w hich  
m ight h a v e  b een  availab le  to  the defendant w as th a t  o f  “ resc ission  before  
a ccep ta n ce  ” , b u t there is  no m aterial on  th e  record w h ich  enab les us to  
h o ld  in  th e  d efen d a n t’s favour on th is point-.-

I  w ould  a llow  th e  appeal w ith  costs in  b o th  C ourts, an d  en ter  a  decree  
in  fa v o u r  o f  th e  p la in tiff as praj*ed for in 'p a ra g ra p h s (a) and  (b) to  th e  
pra}-er to  th e  p la in t.

B o se , C .J .— I  agree.”

A ppeal allowed.

‘ (1913) S. .4 . .4 . D. G5B at HI4.;


