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T he ob ject o f  p rov id in g  in  th e  O m nibus S erv ice  L icen sin g  Ordinance, 
N o. 47 o f  1942, for  a case sta ted  on th e  la w  as w e l l  on  th e  fa cts  to  the  

* S u p rem e C ourt is  to  en ab le  th e  C ourt to  r e v ie w  th e  w h o le  case w h en  th e  
m atter com es up  b efore  it.

T he p arty  sta tin g  th e  case sh ou ld  su b m it to  th e  S u p rem e C ourt th e  
exact p o in t to  be d ecid ed  in  con cise form  togeth er  w ith  the necessary  
docum ents.

T h e O rdinance h a s le f t  to  th e  d iscretion  of th e  C om m issioner the  
order in  w h ich  th e  v ariou s routes shou ld  b e  tak en  up  for consideration . 
T he S u p rem e C ourt w i l l  n o t in terfere  u n less  it  is  satisfied  th a t th e  
d iscretion  o f th e  C om m issioner h as n ot b een  exerc ised  to the  b est p ossib le  
advantage.

T HIS w as a ease stated to the Supreme Court by the Tribunal of 
Appeal in term s of the Motor. Car Ordinance -and the Omnibus 

Service Licensing Ordinance. , >
Ms T. de S. A m erasekere, K.C. (w ith  him  M. M. K um arakulasingham ), 

for  Green Line.
H. V. Perera, K .C . (w ith  him  D. D. A thu lathm udali and H. W. 

J a yew a rd en e), for Blue Line. ^
L. A . Rajapakse, for Red Line.
T. S. Fernando,, C.C., for Commissioner of Motor Transport.

Cur. adv. vu lt.
June 15,1943. de K retser J.—

The m atter now before th is Court comes on a num ber of cases stated  
tinder the Motor Car Ordinance. The appeals concern three Companies 
know n as the B lue Line, the Green Line, and the Red Line. Their cases 
seem  to have been presented and considered by the Commissioner of 
Transport at the same tim e, and to have been considered by the Tribunal 
of Appeal together, and the President of the Tribunal suggests that they  
should be heard together by this Court and they have been so heard 
since their claim s are so interw oven that it is difficult to decide one case 
w ithout the other. I m ay say at this stage that w hat is alleged to be a 
“ case stated-' comes before this Court in a most unsatisfactory shape. 
It is not the first tim e I have had this experience, w ith  regard to m atters 
com ing up under the Motor Car Ordinance, and but for the urgency  
w hich  I understand there is w ith  regard to the disposal of these cases, 
I should have either rejected the cases stated or at least have-postponed  
them  condem ning the party concerned in costs. The Ordinance makes 
it the duty of the party desiring a case to be stated to supply the necessary  
documents for consideration by this Court. The President in w hat he  
calls, the case stated, refers expressly to various other proceedings w hich  
h e terms annexures, and w hich he expressly states form part of the case 
stated, and the appellant in  each case has been  content to supply this 
Court m erely with- the statem ent prepared by the President w ithout the 
annexures. The result is that w hile Counsel have in their possession a 
quantity of material, the Court is dependent on the good offices of Counsel 
for perusal of documents w hich ought to be in  the files before this Court. 
I f  the appellant w as not furnished w ith  the proper copy then it w as his 
business to see that the proper copies w ere supplied to him. It does not 
seem  to be a m atter of extra expenses m erely, for parties seem  to be quite 
w illin g  to spend considerable sums of m oney over the litigation, but it
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seem s to be due to th e extrem ely  casual w ay  in w hich  the Proctors 
responsible deal w ith  their affairs. I  do hot b elieve th ey  intend to  be  
disrespectful to th is Court but that is  rea lly  w hat it  am ounts to. I have  
had the greatest difficulty in understanding the case stated, and I am taking  
th e  opportunity of delivering m y order at once because m y m ind is clear  
on w hat I should do and it w ould b e satisfactory to h ave any accidental 
error on m y part corrected by Counsel w ho are present.

Ordinance No. 47 of 1942, w hich  is to be read along w ith  the m ain  
M otor Car Ordinance, provides for a case to b e stated on law  as w e ll as on  
facts. I am not clear as to w hat exactly  is m eant by a case stated on  
facts, but it seem s to m e that just as it w as intended that th e Comm is
sioner’s decision should be open to review  b y  the Tribunal of A ppeal 
in  every respect—vid e  section 50 of th e  m ain Ordinance—so in th e sam e  
w ay  this Court should be able to review  the w hole case w hen  th e  m atter  
cam e before it through th e m edium  of a case stated.

The Commissioner took up for consideration applications for road 
service licences dealing w ith  a triangular portion of the Island, th e base  
of th e triangle being the road from  Colombo to Puttalam , the tw o arms 
of it m eeting at the apex of K urunegala and consisting of th e roads from  
Colombo to K urunegala v ia  A law w a and'P olgahaw ela , and Puttalam  to  
Kurunegala. H e had th e applicants before him  and also their lega l 
representatives and from  the outset th ey  w ere abundant in  the suggestions 
th ey  m ade to him, but the m ain routes .presented no trouble. A ccordingly  
Colombo to Puttalam  w as granted to the B lue L in e ; Puttalam  to  
K urunegala to the Green .Line, and K urunegala to Colombo to th e Red  
Line. The subsequent difficulties w hich  confronted the Com m issioner 
w ere due to the fact that no provision had been m ade in  th e  Ordinance 
directing the Comm issioner as to the order in  w hich h e should take up  
licences for consideration. The M inister for Local Adm inistration, pur
porting to act under section 18 of th e new  Ordinance, has m ade tw o  
regulations w hich w ere duly  published in  the G azette  of D ecem ber 29, 
1942. The first regulation directed the Com m issioner of Transport, 
w hen  h e had before him  applications w ith  regard to a particular h ighw ay, 
to g ive prior consideration to the application w hich  covered th e largest 
ex ten t, of the h ighw ay. The' second regulation required him  to  g ive  
priority to w hat has been classified previously  as m ain routes. It w ill be 
seen  that the M inister’s order contem plates that there m ay be m any  
highw ays, not necessarily  the m any h ig h w a y s . w hich  radiate from  
Colombo, but even  beyond. A t a given  point the h ighw ay.m ay be different, 
although it m ay be connected at that point w ith  another h ighw ay and so 
perm it of a continuous journey. The Com m issioner in  dealing w ith  th e  
three routes I have already m entioned w as dealing w ith  t h e  m ain routes.^ 
N ex t cam e the question of subsidiary routes. N ow  in th e classification  
w hich  had been m ade under section  57 of th e m ain Ordinance, routes 
had been classed as subsidiary to m ain routes. Subsidiary in  other words 
seem s to  h ave m eant auxiliary. A ccordingly Giriulla to Colombo w as 
subsidiary to th e m ain route from  Colombo to Puttalam , w h ile  the 
route from  G iriulla to K urunegala w as subsidiary to Colombo v ia  A law w a  
to Kurunegala.
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Portions of a m ain route w ere also classified as subsidiary. For 
instance, Colombo to Ja-ela was a subsidiary route and Ja-ela to Giriulla 
was also a subsidiary route. Ja-ela to  G iriulla m ight be considered a 
feeder route and Colombo to Ja-ela as being of minor importance, but 
■tioth w ould be auxiliary to the Colombo to Puttalam  route. Section 57 
of th e .main Ordinance has been repealed by the new Ordinance and there 
is no justification at present for classification of routes.

It is possible to go from Ja-ela to Kurunegala on one continuous journey, 
but in  the classification Ja-ela to Kurunegala has not been taken as one 
route;. Instead, a division had been m ade at the point Giriulla. Giriulla,
I am informed by all parties, is rather a biggish town. Apparently the 
idea here was that one service ran from Giriulla to Kurunegala, the 
capital of the North-W estern Province, conveying passengers from  
Giriulla to Kurunegala and vice versa. The service from Giriulla to Ja-ela 
and then  to Colombo would cater for passengers desiring to go in  the 
opposite direction. The B lue Line has for many years run a service 
betw een Colombo and Kurunegala via  Ja-ela and Giriulla. The Green 
Line had no buses running between Ja-ela and Giriulla, but it did have 
buses running betw een  Kochchikade and Kurunegala v ia  Giriulla. 
Mr. Airier asekere for the Green Line stated that at some stage the perma
nent. Coriimissioner of Transport (who w as not the officer who dealt w ith  
th is m atter subsequently) had persuaded him  riot to put in  an appli
cation for the section Colombo to Kochchikade. Mr. Amerasekere 
is absent at the m om ent and Mr. Fernando, Crown Counsel, thinks that 
h e  corrected him self later , and said that it was the Director of Transport 
w ho so persuaded. h is clients. W e are-not concerned w ith  these pour
parlers and it is rather difficult to understand how they took place. If 
the Commissioner qf Transport was preparing the w ay by solving  
difficulties ahead it w ould b e  one matter. If, however, the lik ely  applicant 
w as feeling his w ay w ith  th e Commissioner the m atter would bear another 
aspect, and the latter procedure would be quite improper. It would be 
inadvisable for the Comm issioner of Transport, w ho exercises quasi
judicial functions, to allow  anybody to inveigle him  into an undesirable 
situation. I have no reason to believe that any such thing really took 
place. The Green Line probably realised that it w ould have no chance 
against the B lue Line in  the event of a com petition under the new  
Ordinance. W hen the subsidiary lin es cam e up for consideration, the 
Greeft Lirie seem s to have urged that the Commissioner Should first 
take up the lin e  from., Mqdampe ’to Kurunegala, w hile the B lue Line 
urged him  to  take up the line from Ja-ela to Kurunegala. In m y opinion 
th e riiatter as to  w hich line should be taken up is one w hich is designedly 
le ft  under the Ordinance to the discretion- of the Commissioner. There 
w ould be so m any applications, for licences that it w ould be im possible 
to la y  down the rules definitely fixing th e  lines of his action. The 
M inister made, an attempt: but as this "case shows he did not cover the 
w h ole ground. Perhaps it w ould have been a better attem pt on h is part 
if. he' had directed the Comrriissioner in  the first instance to deal w ith  main  
routes and theft in  dealing w ith  th e  main routes to deal w ith  the route 
subsidiary to that route. There w ould have been som e kind of classifica
tion  of a m ain route and its subsidiaries. But w hether such a classification
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would have served th e interests of the public is another question and  
the Ordinance m akes it clear that th e  interests of th e public are of 
param ount importance. It seem s to m e that the Ordinance designedly  
le ft  the m atter entirely  in the discretion of the Commissioner. It did not 
intend him  to use that discretion capriciously, but to deal w ith  the m atter  
in  th e best possible w ay. The Ordinance w as introducing very drastic 
changes—m any people w ere bound to be hurt—and the Ordinance 
m erely left it to the Comm issioner to  deal w ith  each situation to th e best 
of his ability. It w as probably because it w as fe lt that h ow ever w ise ly  
he acted h e m ight still m ake som e error, an error w hich  h e h im self m ight 
later realise and regret, that it w as provided that the party m ight bring 
his grievance even before th is Court. I think it is .qu ite clear that this 
Court should not interfere unless it saw  that the discretion of the 
Com m issioner had not befen exercised  to the best possible advantage. 
The Comm issioner in  dealing With the three conflicting claim s w ith  w hich  
w e are now  concerned seem s to h ave g iven  the legal representatives the 
fu llest possible h ea r in g ; h e seem s to have called  in the advice of the  
exp ert on m otor transport w ho is at present in  the Island, and he seem s 
to have approached each problem  from  as m any points of v iew  as possible, 
In deciding the claim s o f the tw o lin es I h ave m entioned previously, 
h e decided to see on w hich route the larger num ber of buses ran. T h e  
lin e from  Ja-ela to Kurunegala seem ed to be the m ore im portant lin e  and 
accordingly he decided to take that up first. There is  no reason to hold  
that he was wrong in m aking this decision.- Regarding th is section, 
Colombo to Kurunegala v ia  Ja-ela, there w as only one applicant, nam ely, 
th e B lue Line, and as a result the provisions of R ule I did not apply. 
H e therefore granted the licence to the B lue Line. A s a m atter of fact 
even  if he had taken into consideration the num ber of buses run by the  
two com peting lin es from  Colombo to K urunegala, th e B lue L ine w ould  
h ave th e m ajority. There is no reason therefore to doubt the w isdom  of 
his choice and the grant of the licence to the B lue Line. The Green L ine  
w as now affected, for it w as interested in  the section  of about 20 m iles  
ly in g  betw een G iriulla and Kurunegala. Section 7 of the new  Ordinance 
enunciates the m ain principle underlying it. The Com m issioner w as 
required to. so regulate the issue of licences as to secure that different 
persons w ere not authorised to provide regular om nibus services on the  
sam e section of th e highw ay.

There is  provision m ade to deal w ith  the case w here the needs of the  
public required that m ore than one service^ should b e m aintained.

The Com m issioner n ext took up the lin e  from  M adam pe to K urunegala. 
T h e section betw een Naram m ala and K urunegala of about 10 m iles w as  
now  covered by the licence w hich  w as to be issued to the B lue Line, 
and if  section 7 w ere strictly  applied, the G reen L ine could not be allow ed  
to  m aintain  a regular om nibus service over th is  section, o f the highw ay. 
T he Com m issioner accordingly granted the G reen L ine a licence only  
betw een  M adampe and Narammala. The G reen Line appeals against 
th is decision, w hich  has been  upheld  b y  th e Tribunal of Appeal. The 
grounds urged are that the G reen L ine has a contract to carry m ails  
betw een  M adam pe and Kurunegala. and it' w ould not be ab le now  to  do it, 
if  the service be term inated at Naram mala. The Commissioner, as far as
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I know, and certainly the Tribunal of Appeal, seem s to have thought it 
was a mere m atter of compensation. The carriage of mails is on contract, 
the public are very v ita lly  interested in a regular mail service and the 
conveyance of His M ajesty’s m ails is always considered as being of the  
highest importance. It seem s to m e that th is w as a m atter which should  
have called for greater attention on the part of the Commissioner and the  
Board of Appeal. The Commissioner seem s to have gone on one view  
only, namely, that having granted a licence to the B lue Line, h e  should  
not grant a licence to  the Green Line. There is another m atter w hich  
requires consideration, and that is that the Green L ine has its Head
quarters at Kururfegala and if it was stopped short at Narammala, 
it  would be put to the expense of having new  quarters built at Narammala. 
There was also the fact that Kurqnegala, as the capital of the Province, 
is a place of im portance and that passengers along the Madampe line  
would in a ll’ probability desire to go to Kurunegala and w ould be put to 
considerable inconvenience if  they could go as far as Narammala and 
there take their chance of travelling by a ’bus .coming from Ja-ela. They  
m ight have to w ait for a considerable length of tim e and they m ight find 
that there w as no accommodation in the ’bus w hen it did arrive. The 
distance is only It) m iles and perhaps they m ight be able to find their w ay  
to Kurunegala in. som e other manner, "but there can be no doubt they  
would be seriously inconvenienced.

The rule laid down in section 7 is not an absolute rule. It created  
a  state of affairs w hich  is ordinarily riot to be tolerated, nam ely, it 
created m onopolies but that was a m atter which had been deliberately  
done by the L egislature in v iew  of conditions as they existed. Now, 
w as it possible for the Commissioner to have dealt w ith  this problem  
in  a m anner other than that he has em ployed ? It is suggested by  
Crown Counsel on h is behalf, and also by. Counsel for th e  respondent, 
that he m ust have considered other m atters. B ut if he did consider 
Other m atters h e has not said so on the occasion w hen he had the oppor
tunity of giv ing his reasons. The only reason he has given is  the one  
w hich  I have stated before. It seem s to m e that this was a case to w hich  
the proviso to section 7 m ight w e ll have been applied. I w as told during 
the argum ent that the lin e  from Madampe to Kurunegala runs through  
sparsely populated country. If that be so, the gain to the Green Line 
and th e loss to the B lu e L ine from  passenger traffic is likely  to be of very  
little  value. _ A ny possible conflict betw een  them  of an undesirable 
character, of w hich there has been no indication in  the proceedings, 
m ight be avoided by the Comm issioner fixing a tim e table for each  
company and this m ight add to the convenience of the travelling public, 
sm all as it m ay be. There was another alternative open to the Com
m issioner and that is h e m ight have issued a licence to the Green Line' 
from Madampe to Kurunegala w ith  the condition that they should not 
take in or drop passengers betw een Narammala and Kurunegala. This 
w ould  avoid the com petition w hich section 7 desired to prevent. 
Mr. Perera states at th is stage that the question of carrying m ails affects 
m any lin es and has not been  considered on other occasions. As far as I 
understand, the question was riot raised on other occasions. Besides, 
it  is riot the only ground I h ave stated. The case of a w hole line-being'
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taken aw ay is not as bad as one w hen  a part is taken away. Each of the 
contestants seem s to have endeavoured to deal h is • opponent a 
knock-out blow. There was no suggestion of the section from  Naram mala  
to Kuruuegala being run by both parties. In fact each w as insisting on 
his line being taken up in order that he m ight use exactly  the sam e 
argum ent against h is opponent. The result is that the Comm issioner 
probably did not g ive his m ind to anything m ore than the actual contest 
strenuously fought before him. H e did not apply h is m ind to section 4 
w hich required him  to consider relevant m atters. In m y v iew  the proper 
order to m ake in this case is that the Com m issioner should now  re-consider 
his decision in the light of the observations I h ave m ade and if he can 
grant the Green Line the section betw een Naram m ala and Kurunegala  
as w ell w ithout serious prejudice to th e public interests, then h e should  
so grant it, w ith  or. w ithout the condition that th ey  should run non
stop from  Naram m ala to Kurunegala.

In regard to the appeal of th e Green L ine that they  should have been  
allow ed the lin e  from  K ochchikade to K urunegala and that th is should  
not have been given  to the B lue Line, I see no reason to in terfere w ith  the 
decision both of the- Com m issioner and of the Tribunal of Appeal, w hile  
on this point I m ay sta te that Mr. Perera for the B lue L ine took exception  
to the status of the Green Line- It appears that at the tim e the applica
tion w as m ade for licences, the Company had not been form ed. No  
exception w as taken before the Commissioner. A p  objection was taken  
before the Tribunal of A ppeal only on the third day of the hearing. 
B y that tim e the com pany had been form ed and the Tribunal of A ppeal 
decided in the circum stances of the present case that the objection should  
not be considered. In m y opinion that decision w as right. This does 
not m ean that the m atter is not one of im portance. It m ay be of 
considerable im portance on other occasions and the Com m issioner w ould  
be w ell advised to m ake sure that persons putting them selves forw ard are 
representing com panies w hich are actually in existence. Mr. Perera did  
not press the other appeals of the B lue Line.

There rem ains now  for consideration the case of the Red Line. The 
Tribunal of Appeal seem s to h ave form ed the opinion that if  there w as no 
alliance betw een  the Red and the Green Lines, there w as such a strong  
bond of sym pathy betw een  them  that they w ere tw o persons w ho spoke 
as one. Counsel have been at pains to rem ove this im pression. It does 
not m atter really w hether they are in  sym pathy w ith  each other or not. 
It appears that the true position  is that' w h ile  both of' them , having  
their term ini at Kurunegala, h ave conflicting interests, they are 
Both hostile to the B lue L ine and the B lue L ine to them , and they  
are m ore lik ely  to accom m odate each other than th e B lue L ine to  
accom modate either of them . The Red L ine used to run a service  
from  Colombo to Kurunegala branching off at Pasyala and running  
v ia  G iriulla and Narammala. That w as classified as’ a subsidiary line, 
subsidiary to the m ain line from  Colombo to K urunegala v ia  A law w a. 
The Comm issioner, in v iew  of th e fact that he had allow ed G iriulla to 
K urunegala to the B lue Line, refused to. grant a licence to the Red 
L ine beyond Giriulla. He, however, perm itted them  services from
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Giriulla to Alaw wa and from  Narammala to Polgahawela. The claims 
of the Red Line are put on these grounds,. namely, that the route 
from  Colombo to Kurunegala v ia  G iriulla was substantially the  
same as their other route. I do not think that contention is sound. 
The second contention is that th ey  have been using that section for a 
long tim e ; as far as I understand, so has the Blue Line. One of them  
has got to suffer and there is no reason w hy it should be one rather than 
the other. The third argum ent is put on the footing that the public 
would be inconvenienced by reason of the fact that passengers would  
have to get down at Giriulla and w ait for the chance of travelling by a 
Blue Line omnibus. _ F inally  it  is suggested that if the w hole section  
should not be allowed them, they m ight be allowed the section between  
G iriulla and Narammala, for that w ould allow them to arrange for the  
Green Line to carry their passengers to W ariyapola, to- which place 
they had at one tim e a service. Sim ilar arrangement would be made 
w ith regard to passengers going to Kuliyapitiya. With reference to the  
last argument, the Red Line may run to Narammala along the Kandy 
route and there transfer the passengers to the Green Line, whether the 
passengers w ere going to W ariyapola or K uliyapitiya. Besides, the 
Red Line had allowed the Green Line . to enter its area and to  
establish its own lin e from the Colombo-Kandy road to W ariyapola 
and K uliyapitiya. W ith regard to the convenience of the passengers, 
anybody at Colombo desiring to go to Kurunegala can choose either 
the route given to t he B lue Line <pr that given to the Red Line. 
The only persons w ho m ight possibly w ant the service between Pasyala  
and Kurunegala would be those having business either at Giriulla Or 
Narammala,, and as the Red Company has lines running to both these 
places such passengers could easily  get there. 1 do not see on the m aterial 
before m e that the public w ould in  any w ay be inconvenienced. I 
therefore do not see any reason for allowing the appeal Of the Red 
Line.

■ T h e rtett result is that all the appeals fail except that of the Green Line 
in respect of Madampe to Kurunegala. There are three sets of appellants. 
The fee paid by them  for a case stated w ill not be remitted, even though  
the case has not been stated in such a w ay as to bring before this Court 
the actual m atter w hich has to be decided. It is desirable that the  
person stating the case, not the person requiring a case to be stated, 
but the person stating the case, should at some stage bring before this 
Court in  a Concise form  the exact point to be stated, W ith regard to the  
costs of the Commissioner, I think his costs should be paid by the Blue' 
Line and the Red Line, but I hope that he w ill not recover costs con
sidering that this is a m atter of considerable difficulty and arises on the  

■ application of a difficult Ordinance. I fix these costs in each case at 
Rs. 150. W ith regard to the costs betw een  the contestants, the B lue  
and the Green Lines w ill bear their ow n costs—the Red Line m ust pay  
the,costs of the Blue Line, w hich I fix at Rs. 525.


