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P re s e n t: Howard C.J. and Soertsz J.

HE SU PE R IN TE N D E N T , G O V E R N M E N T  S O A P  F A C T O R Y , 
B A N G A L O R E  v. C O M M ISS IO N E R  O F 

IN C O M E  T A X

122— D. C. ( In ty .), Incom e Tax.

M y so r e  S ta te— Sale o f  good s o f  G o v er n m e n t S oap  F a cto ry  in  B a n g a lore—  

P rofits earn ed  in  C ey lon — L ia b ility  to  In com e T a x— P osition  o f  M y sore  
S ta te— N ot a S o v ere ig n  S ta te— In com e T a x  O rd in a n ce (C a p . 188), 
ss. 2 and 5 ( 1 )  ( b ) .



Profits derived from the sale in Ceylon of goods produced by the 
Government Soap Factory in Bangalore, which is owned by the State of 
Mysore, are liable to assessment for Income Tax.

The State of 'Mysore is not an independent Sovereign State and it 
cannot invoke in aid immunities arising by virtue of International 
Law.

There is no principle of International Law precluding the Legislature 
from enacting legislation imposing on a foreign State liability to pay 
income tax. On the other hand, unless the foreign State submits to the 
jurisdiction, there is no power or authority to enforce such liability.

THIS was a case referred to the Supreme Court by the Board of 
R ev iew  under section 74 o f the Income Tax  Ordinance. The 

main question referred to was whether the Government o f M ysore was 
liable to pay Income Tax  in respect o f profits earned in Ceylon by the 
sale o f goods produced by the Governm ent Soap Factory in Bangalore.

H. V . Perera , K .C . (w ith  him A . Gnanapragasam), fo r the assessee, 
appellant.— The assessee is in point o f fact the Government o f Mysore, 
which is a Sovereign State. In  India, a foreign  Government would be 
liab le to pay income tax, but there is a special enactment enabling it. 
There is no such enactment in Ceylon. In  relation to the Ceylon Govern­
ment all other Governments are' foreign. The question at issue has, 
therefore, to be examined according to certain general principles o f 
International Law . Under International Law  an ambassador enjoys various 
immunities and privileges. It  has been held that a minister, o f a foreign 
country cannot be sued against his w ill, although the action m ay arise; 
out o f commercial transactions— Parkinson v. P o t te r '. See also W estla te  
on In ternationa l Law (7th ed.) pp. 266, 267 and Sundaram on Law o f 
Incom e T a x  in  Ind ia (5th ed.) p. 41.

Section 5 o f the Income Tax  Ordinance (Cap. 188) is the primary 
charging section. The word “  person ”  in that section is defined in 
section 2 as including a company or body o f persons. “  A  body o f  
persons”  is also defined in section 2. Under section 7 (1) (a ) a Govern­
ment institution is exem pt from  tax, but the definition o f “ Government 
institution ”  in section 2 refers only to institutions in Ceylon. Th e 
Government o f Mysore is not a “  person”  w ith in the meaning o f section 5. 
“  Person ”  can never include the Government o f a/ country— B ell’s South  
A frica n  D ictionary  p. 414; Stroud’s Dictionary. The position in Ceylon 
is quite in conform ity w ith  the principle o f International L aw  that a foreign 
State is not liable to taxation. See Oppenheim  on International Law  
(5th ed.) p. 626.

H. H. Basnayake, Crow n Counsel, fo r the Commissioner of Income Tax, 
respondent.— The question is whether there is a non-resident person fo r  
whom  Hector M ather & Co. are agents. Section 34 o f the Income Tax 
Ordinance enables the assessee to be taxed. The definition of “  person ”  
in section 2 is w ide enough to include the Governm ent o f Mysore. There 
is no material in this case as to how the Government o f M ysore is consti­
tuted. But whether it is an individual or a body o f persons, it would be a 
“ person” . For meaning o f - “ person” see In  re Ram Prasad ’ and 
Com m issioner o f Incom e Tax v. Sind L ig h t Railway Co., L td .3 In  India 

’ (1S85) L. R. 16 Q. B. D. 152. * A . I . R .  1930, All. 389 at 391.
3 A. 1. R. 1932 Sind. 189 at 193.
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A c t m  o f 1926 did not create a new  liab ility  but on ly provided fo r  the 
manner in which tax was to be lev ied  from  a State— Sundaram on Law  
o f Incom e Tax in India (5th ed.) p. 1171. Section 7 o f our Ordinance is 
intended to catch up everybody who is not expressly exempted.

Mysore State is not an independent State— Law rence on  Principles o f  
International Law (1937) p. 55; W heaton on International Law  
(6th ed .), Vol. I., p. 104.

H. V . . Perera, K.C., in reply.— The burden o f proof is on the Com ­
missioner o f Income T ax  to show that the M ysore G overnm ent is a 
person. I f  any person or body o f persons is a “ person ”  w ith in  the 
meaning o f that term  in the Income Tax  Ordinance, the G overnm ent o f 
any foreign  country, sovereign or non-sovereign, would be a person. 
Physical personality should not be confused w ith  lega l personality. 
The one question is whether the expression “  person ”  has such a meaning 
as would include the Governm ent o f Mysore.

Cur. adv. vuIt.
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July 13. 1942. Howard C.J.—

This is an appeal by the Superintendent o f the Governm ent Soap 
Factory, Bangalore, under section 74 o f the incom e T a x  Ordinance. 
The appellant was assessed fo r  Incom e T a x  under the Incom e T a x  
Ordinance fo r the years o f assessment 1937-38 and 1938-39 in respect o f 
sales in Ceylon o f goods produced by  the Governm ent Soap Factory, 
Bangalore, and marketed in Ceylon through the local agents, Messrs. 
H ector Mather and Company. The appellant appealed against the 
assessment to the Commissioner o f Incom e T a x  on the ground that the 
Soap Factory in  question belonged to the Governm ent o f M ysore and 
hence no income tax could be lev ied  in Ceylon in  respect o f any profits 
derived  from  sales in Ceylon as there was no express provision in Ceylon  
fo r  the taxation o f a foreign  Governm ent in  respect o f any profits derived  
by trading in Ceylon as there was in  India. The assessment was con­
firm ed by  the Commissioner and subsequently bn appeal b y  the Board 
o f  R eveiw . The Board has stated that the points fo r  determ ination are 
in the fo llow ing  te rm s : “  Ordinarily, a Foreign- State cannot be made 
liab le to income tax in Ceylon in  respect o f business done or profits earned 
in or derived from  Ceylon, whether such a Foreign  State can on ly be 
made liab le to such tax upon leg islative enactment passed a fter arrange­
m ent w ith  it, whether the M ysore Governm ent is such a Foreign  State, 
whether the terms ‘ person ’ or ‘ body 'o f  persons ’ in our Ordinance 
would include Foreign  Governm ent departments and, even  i f  so, w hether 
the appellant is exem pt from  Incom e T a x  on the ground that there has 
been proved pre-arrangement between the Governm ent o f  Ceylon and the 
Governm ent o f M ysore on the subject o f the liab ility  to such taxation. ”

On appeal to this Court, Counsel on both sides have confined their 
arguments to tw o main issues, as fo llow s : —

(a) W hether the appellant, or the Governm ent o f M ysore, is “  a non­
resident person”  w ith in  the meaning o f section 34 (1 ) o f  the 
Income Tax  Ordinance ? * '



(b )  I f  the appellant or in the alternative the Government o f Mysore is 
“  a non-resident person ”  w ithin the meaning o f the section 
such Government and himself as its representative are exempt 
from  assessment ?

W ith  regard to (a ) it may be formulated as a guiding principle as between 
the Crown and the person sought to be charged that taxing act must be 
construed w ith  perfect strictness so fa r as the language o f the A ct enables 
the Judges to discover the intention o f the Legislature. Thus in 
Coltness Iro n  Company v. B la ck ' Lord Blackburn stated as fo llow s: —

“ No tax can be imposed on the subject Without words in an A ct of 
Parliam ent clearly showing an intention to lay a burden upon 
him. The on ly safe rule is to look at the words o f the enactments 
and see what is the intention expressed by those words.”

The obligation to make sure that the person to be charged is w ithin the 
ambit o f the taxing provision applies a fo r tio r i i f  such taxation, is 
sought to be levied on a foreign Government. Moreover, it is a w ell 
recognized rule laid down in a number o f English cases that, in a statute 
imposing pecuniary burdens, i f  there is a reasonable doubt w ith regard 
to the construction o f any burdensome provision, the construction 
most beneficial to the subject is to be adopted. In  this connection I  
need only re fer to Stockton and D arlington  Railway Co. v. Barrett '. 
C ou n se llo r  the appellant has invited our attention to the position, in 
India o f Governments o f other parts o f H is M ajesty ’s Dominions who 
carry on trade in British India. Under the Government Trading 
Taxation A c t III . o f 1926, every  trade or business carried on by or on 
behalf o f the Government o f any part o f His M ajesty ’s Dominions, 
exclusive o f British India, can be taxed in British India as though the 
business w ere  that o f a Company. Under this A c t the profits o f business 
carried on by Indian States in British India become taxable. This was 
apparently a reciprocal arrangement which was arrived at in the Im perial 
Economic Conference o f 1923. I t  w ill be observed that no reference 
is made in the A ct to the trading activities o f States outside the British 
Empire. I t  is contended by Mr. Perera that in India specific provision 
has been made by  the A ct o f 1926 for the taxation o f the trading profits 
o f other States w ith in  the British Empire and that without such provision 
such profits would not be taxable, As there is no such provision in Ceylon, 
the trading profits o f the Government o f M ysore are not taxable. H e also 

-maintains that an institution such as the Governm ent o f M ysore cannot 
be regarded as a “ person ” w ith in the meaning o f this terms as.used in 
the Income Tax  Ordinance. In  section 5 (1) o f the Ordinance tax is 
imposed in respect o f the profits and income o f every  person' for the 
year preceding the year o f assessment—

(a ) w herever arising in the case o f a person resident in C ey lo n ; and
(b ) arising in or derived  from  Ceylon, in the case o f every  other person. 

B y  section 34 (1 ) w here a person, acting on behalf o f a non-resident 
person, disposes o f property brought into Ceylon, the profits therefrom  
shal’ be deemed to be derived  by  the non-resident person from  business

1 6 .4. C. atp. 315. * 7 M & Q S 7 1 .
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transacted by him  in Ceylon. Hence, such non-resident person is liab le fo r  
income tax as i f  his profits w ere  w ith in  the ambit o f section 5 (1 ) (b ) .  
F or the meaning to be attached to the w ord  “  person ”  the definitions o f 
“  person ”  and “ body o f persons ”  in section 2 requ ire meticulous 
examination. “  Person ”  includes a . company or body o f persons, 
w h ilst “ body o f persons”  includes any local or public authority, any 
body corporate or collegiate, any fratern ity, fellowship, association dr 
society o f persons, whether corporate or unincorporate and any Hindu 
undivided f am ily, but does not include a company or a partnership. 
The question as to whether the w ord  “  person ”  included a State was 
considered in the m atter o f Ram  Prasad \ when it was argued that, under 
section 65 o f the Governm ent o f India Act, the Indian Legislature had 
pow er to make laws on ly fo r  persons w ith in  British  India and that the 
T eh ri State being not a person w ith in  British India is not subject to the 
Indian Legislature. I t  was further contended that A c t I I I .  o f 1926 was 
u ltra  vires  the Indian Legislature. In  holding that this argum ent was 
not sound, the Court applied to the w ord  “  person ”  in  section 65 o f the 
Governm ent o f India A c t the definition which is to be found in.section 19 
o f the English Interpretation Act, 1889. Th is section is w orded as 
fo l lo w s : —

'• In this A ct and in every  A c t passed a fter the commencement o f this 
Act, the expression ‘ person ’ shall, unless contrary intention 
appears, include any body o f persons, corporate o r incorporate.”

A t  this stage, I  m ay observe that “ person ”  in the Ceylon Incom e T a x  
Ordinance is defined as in  the English Interpretation  Act. In  g iv in g  the 
judgm ent o f the Court in the case I  have cited, M ukerji J. stated as 
fo llow s : —

“  It  may be that the person who governs the State is a single in d iv i­
dual or a body o f persons. In  either case, the govern ing authority, 
single or several in number, w ill  come w ith in  the definition o f the 
‘ person ’ in section 65 o f the Governm ent o f India Act, and those 
persons carrying on business w ith in  British India w ou ld be subject to 
any law  that the Indian Legislature should fram e and promulgate. 
The object o f  the Incom e T ax  A c t  is to charge income tax acquired 
m  British India and it  is not in the contemplation o f the A c t to claim  
something in respect o f something done in the territo ry  o f  a G overn ­
m ent which m ay have sovereign rights w ith in  its own territories. 
3jV. our opinion A c t IH  o f 1926 was in tra vires  o f the Indian 
Legislature.”
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Although  the question as to w hether the T eh ri State w ou ld have been 
liab le  to pay tax apart from  the provisions o f the A c t o f 1926 and w hether 
the effect o f that A c t was m ere ly  to provide that a State should be taxed 
as a “  Company ”  was not decided, it  could have been argued that inasmuch 
as. “ person ”  included the “ Tehri S ta te ”  the said State was liab le to 
assessment apart from  the A c t o f 1926. The phraseology o f  section 3 
o f  the Income T ax  Act, 1922, which imposes taxation is, however,

1 .4.1. R. 1030, AU. 3S9. '



different from  that employed in the Ceylon provision, which imposes the 
tax on “  persons The Indian provision is worded as fo llow s : —

“  W here any A ct o f the Indian Legislature enacts that income-tax 
shall be charged fo r any year . . . .  tax shall be charged . . . 
in  respect o f a ll income, profits and gains . . . .  o f every indivi­
dual, H indu undivided fam ily, company, firm and other associations 
o f individuals.”

The language imputed into the word “ person ”  by the definitions in the 
interpretation clause in the Ceylon Ordinance is w ider and more compre­
hensive than that employed in the Indian Act. Apply ing the interpreta­
tion g iven  by  the Court to the word “  person ” in the case o f Ram  
Prasad (su p ra ), I  am o f opinion that, unless there is some provision in the 
Ordinance indicative o f an intention to exem pt or unless the inclusion of 
such a Governm ent w ith in  the ambit o f a taxation provision is contrary 
to some provision o f International Law , the w ord  “  person ” includes 
the State o f Mysore. In  this connection I  m ay point out that, in th e ' 
Com m issioner o f Incom e T a x  v. Sind L ig h t Railway Co., L td . ' it was held 
that, in section 26 (2) o f the Income Tax  Act, 1922, “  person ” includes 
the Secretary o f State engaged in enterprises o f a commercial nature.

I  w ill not proceed to  consider whether there is any provision in the 
Income T ax  Ordinance to indicate that an institution such as the Govern­
ment o f Mysore is exem pted from  its operation. Section 7 (1 ) (a ) exempts 
from  the tax the income o f a Governm ent Institution. In section 2 
“  Governm ent Institution ”  is defined to mean the Office of the Public 
Trustee, the Ceylon Government Railway, the G overnm ent Electrical 
Undertakings, the Colombo Port Commission and other Port and Harbour 
authorities, the Post Office, and any other department or undertaking 
o f the Governm ent o f Ceylon. The fact that “  Government Institutions ”  
are g iven  this w ide interpretation and are specifically exempted from 
liab ility  to tax seems to Indicate that “  Governm ent institutions ” other 
than those o f the Ceylon Government are liable^ Moreover, the compre­
hensive definition o f “  body o f persons ” allows no avenue o f escape for 
such an institution as the Government o f M ysore or one o f its depart­
ments, such as the Soap Factor^

There now remains fo r consideration the question as to whether the 
taxation o f the trading profits made in Ceylon o f the Mysore Government 
Soap Factory is contrary to some principle o f International Law . R e­
ference to this question is made in The Law  o f Incom e Tax in  Ind ia by 
V. S. Sundaram. Oh page 41 the author states that broadly speaking 
the liab ility  to taxation o f a foreign  State depends largely  on the same 
considerations as determ ine the liab ility  o f a foreign  State to be sued 
in tbe Municipal Courts o f the country. It  is. a difficult question, o f 
International L aw  on w hich there appears to be a difference o f opinion. 
One school o f jurists appears to think that, i f  a foreign  Government 
trades in this "country, it is certain ly liable to tax, though it w ill not be 
possible to enforce the liab ility, i f  the foreign  State refuses voluntarily 
to discharge the l ia b il ity ; w h ile another schools seems to think that 
there is no liab ility  at all. The author then expresses the v iew  that a

‘ A. I .  R. 1932, Sind. ISO.
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fo re ign  Governm ent is not w ith in the ambit o f section 3 o f the Income 
T ax  A ct and it would not be possible to make the local agent o f the 
foreign  Governm ent liable fo r  the tax under sections 42 and 43 o f the 
Act, inasmuch as such an Agen t is presumably entitled to the same im­
m unity from  processes as the foreign  Governments whom  they represent. 
The extract from  Sunderam ’s Law  o f Incom e T a x  in  India, cited by me, 
indicates that the matter is not free  from  doubt. The first problem  that 
requires elucidation is whether the local A gen t o f the Governm ent of 
M ysore is in the- position o f a diplomatic envoy o f a fore ign  State. This 
involves consideration o f the question as to whether the Governm ent o f 
M ysore can be regarded as a foreign  State. The fact that a Governm ent 
has agreed to restrictions on the exeicise o f its sovereign rights does not 
mean that it is less exem pt from  the jurisdiction o f the M unicipal Courts 
i f  it is a Governm ent recognized as sovereign by H is M ajesty ’s G overn­
ment. The m atter was given comprehensive consideration in the case o f 
D u ff D eve lopm ent Co. v. Kelantan G o v e rn m e n t '. The question fo r  decision 
by Their Lordships was whether Kelantan was a sovereign independent 
State. The House o f Lords had before them an official le tter from  the 
Secretary o f State fo r the Colonies stating that Kelantan was an inde­
pendent State and its Sultan the sovereign ru ler thereof, and that the 
K in g  did not exercise or claim  any rights o f sovereignty over Kelantan. 
This official letter enclosed an agreem ent regulating the relations between 
the Sultan and the K ing. B y this agreement the Sultan agreed to have 
no political relations w ith  any fore ign  power except through the medium 
o f the K ing, and in all matters o f administration (other than those touching 
the Mohammedan religion  and M alay l istom) to fo llow  the advice o f an 
adviser appointed by the K ing. Thei' Lordships held it is settled law  
that it is fo r  the Court to take judicial cognizance o f the status o f any 
fore ign  Government. I f  there can be any doubt on the matter, the 
practice is fo r  the Court to receive inform ation from  the appropriate 
department o f H is 'M a jes ty ’s Government, and the in form ation so 
received is conclusive. W here such inform ation is forthcom ing no other 
evidence is admissible or needed. It  is not the business o f the Court to 
inquire whether the Colonial Office righ tly  concluded that the Sultan was 
entitled to be recognized as a sovereign by International Law . The 
Secretary o f State stated that Kelantan was an independent State and 
recognized as such by H is M ajesty. M oreover, it was the duty o f  the 
Courts to accept such a statement thus clearly  and positively, made as 
conclusive upon the point.

Our difficulties in this case are accentuated by the fact that w e  have n o . 
evidence as to the status o f the Governm ent o f M ysore. W e are en titled  
to  take judicial cognizance o f such status. N o inform ation as to such 
status is supplied by the appropriate department o f H is M ajesty ’s 
Government. In these circumstances, in order to. decide this point,
I  have been driven to invoke, in aid authorities on International Law . 
In  W estlake on In terna tiona l Law (1910 E d ition  at pp. 41-43) there is 
the fo llow in g  passage: —

“ In  the case o f the great British Dependency, India, the relation  is
a litt le  complicated by the fact that not the w hole o f it has been made

H 1924) A .  C . 797.
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a British dominion, many native states being allowed to exist in it 
under an undefined British supremacy. To  speak accurately o f such a 
case w e want two words to express the tw o meanings o f em pire in 
English, one meaning, translatable in German by reich, being the total 
o f the dominions o f a given sovereign or state, the other translatable 
in German by gebiet, including the whole extent o f territory in which 
he or.it exercises power. In the form er sense what is called British India 
is alone a part o f the Empire,, in the latter, the native states are included 
in it. The position o f these', is defined by two declarations carrying 
the highest authority. On • the external side, the preamble o f the 
A c t  o f Parliam ent (1876), which applies to them the British Indian
legislation against the slave trade, st. 39 and 40 V iet., c. 46, says__

‘ And  whereas the several princes and States o f India in alliance w ith 
H er M ajesty have no connections, engagements or com­
munications w ith  foreign  powers, and the subjects o f such 
princes angl States are, when residing or being. in the places 
hereinafter^ referred  to, entitled to the protection o f the 
British Government, and receive such protection equally 
w ith  the subjects o f H er M ajesty.’

■On the internal side, that is the relation o f the native States to the 
British power, the ■ Government o f India published the fo llow ing 
notification in its official Gazette, No. 1.700E, August 21, 189.1:

‘ The principles o f International Law  havp no bearing upon the 
relations between the Government o f India as representing 
the Queen-Empress on the one hand, and the native States 
under' the suzerainty o f H er M ajesty on the other. The 
paramount supremacy o f the form er presupposes and implies 
the subordination o f the latter.’

Thus India is a w orld  o f itself. N ot only is the action of all foreign  
States excluded from  every part o f it, but those parts which are not 
included in  the dominions o f the K ing-Em peror are subject to a 
suzerainty, paramountcy or supremacy possessed by him, to which 
nothing paralled exists , in the relations o f States o f International Law . 
The relations between any tw o or m ore of the latter are to be found in 
the public documents which establish them, and we. have seen that 
*ho doubtful points are decided in favour o f a suzerain by the mere 
force o f that name. In  India, on the other hand, the paramount power 
and the correlative subordination are le ft  w ithout definition, and it is 
taught that the treaties and grants held by the protected princes, and the 
precedents o f our dealings w ith  them and w ith  the protected princes 
w ho hold no treaties or grants, must be read as a whole, so that the 
principles most recently laid down are to be applied to all, and those 
relating to any department o f conduct, as m ilitary affairs or the duties 
o f humanity, are to be ascertained fo r  all from  the document in which 
that department is most fu lly  worked out fo r  any one. (See W. Lee - 
iVam er ‘ The  Protected Princes of Ind ia ,’ pp. 37-40). Hence the 
Empire o f India, as a term  o f State Law , must be understood in the 
w idest sense. It 'com prises  the w hole peninsular, and is indissolubly 
connected w ith  the United Kingdom , the British Parliam ent o f K ing, 
Lords and Commons Viaving the ultimate authority over it.”
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In  the 7th Ed ition  o f Law rence on  the P rin c ip les  o f In tern a tion a l La ic , 
p. 55, the opinion o f  W estlake is endorsed in  the fo llow in g  passage : —

“  W e  thus obtain tw o divisions o f part-sovereign States, and it w il l  be 
convenient to consider each separately. But before w e  do so w e  must 
exclude altogether from  our classification such communities as the 
native States o f India and the Indian tribes o f North  Am erica. The 
form er are sometimes spoken o f as independent S ta tes ; but in rea lity  
they are not even part-sovereign in the sense g iven  to that term  b y  
International L a w ; fo r they m ay not make w ar or peace, or enter into 
negotiations w ith  any power except Great Britain.”

In  the 6th E d ition  o f  W heaton’s E lem ents o f In terna tiona l Law , V o l. I., 
p. 105, the author, Professor Berriedale Keith , stafes.as fo llow s : —

“  The Indian Governm ent has fo rm ally  declared that the principles 
o f  International L a w  have no bearing upon the relations between itse lf 
and the native States under the suzerainty o f the K in g  and it is c lear 
that the N ative  Princes o f India have no international status in the 
sense in which it is used in this volum e.”
It  would appear, therefore, that the authorities I  have cited do not 

regard the Indian States as independent from  the point o f v iew  o f In te r­
national Law . The State o f M ysore has no position in  International 
L a w  and cannot, therefore, invoke in aid .immunities arising by  v irtue 
o f such law . s

Even i f  the Governm ent o f M ysore is to be regarded as an independent 
State, there is in m y opinion a further ground fo r hold ing that this appeal 
cannot succeed. This involves a consideration o f the precise im m unity 
from  lega l process and local taxation en joyed by  independent States and 
.their agents by reason o f International Law . In  the 5th E d ition  o f 
O ppenheim ’s In terna tiona l Law , in  Chapters V I I I .  and IX ,  the in v io l­
ab ility  and" ex territo ria lity  o f  diplom atic envoys is examined. One o f  
the privileges o f envoys in  reference to their ex territo ria lity  is exem ption 
from .taxes  and’ the like. I t  is stated on page 626 that “ as an envoy, 
through his exterritoriality,, is considered nott to be ‘subject to the 
territoria l supremacy o f the receiv ing State, he must be exem pt from  a ll 
direct personal taxation, and, therefore, need not pay either income tax 
or other c ;ct taxes.”  The same principle is form ulated by  W estlake on  
page 278 d by W heaton, V o l. I., on  page 465. Moreover,- in  England
the stocks, ividends or interest o f any accredited M inister o f any fo re ign  
State resident in the United K ingdom  is expressly exem pted from  Incom e 
T a x  by Ru le 2 (a ) o f Schedule C o f the Incom e T a x  Act, 1918. I t  w ou ld  
appear that this im m unity extends to the person and personal effects, 
and the property belonging to a M inister as representative o f  his Sovereign. 
But does that im m unity extend to trading profits made, not by  a M in ister 
but by an agent o f a department o f a foreign. Governm ent ? The question 
o f the im m unity from  seizure o f a ship belonging to a fo re ign  State, but 
engaged in trading, was exhaustively exam ined in the case o f The Pa rlem en t 
Beige  \ In  this case it was held b y  the ‘ Court o f A ppea l reversing 
the decision o f the A dm ira lty  D ivision, that an unarmed Packet belonging 
to  the sovereign State, and in the hands o f officers commissioned b y  h im ,

1 S P . D. 197.
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and employed in carrying mails, is not liable to be seized in a suit in ren t 
to recover redress fo r  a collision, and this immunity is not lost by 
reason o f the Packets also carrying merchandise and passengers for 
hire. The judgment o f the Court was delivered by Brett L.J. In  the 
course o f this judgment, he stated as fo llow s : —

“ The first question really raises this, whether every part o f the 
public property o f every  sovereign authority in use for national purposes 
is not as much exem pt from  the jurisdiction o f every Court as is the 
person of every  sovereign. W hether it is so or not depends upon 
whether all nations have agreed that it shall be, or in other words, 
whether it is so by the law  o f nations. The exemption o f the person 
o f every  sovereign from  adverse suit is admitted to be a part o f the law  
o f nations. A n  equal exemption from  interference by any process of- 
any Court o f some property o f every  sovereign is admitted to be a 
part o f the law  o f nations. The universal agreement which has made 
these propositions part o f the law  o f nations has been an im plied agree­
ment. W hether the law  o f nations exempts all the public property o f a 
State which is destined to the use o f the State depends on whether 
the principle, on which the agreement has been implied, is as applicable 
to  all that other public property o f a sovereign or State as to the public 
property which is admitted to be exempt. I f  the principle be equally 
applicable to all public property used as such, then the agreement to 
exem pt ought to be im plied w ith  regard to all such public property. 
I f  the principle on ly applies to the property which is admitted to be 
exempt, then w e have-no right to extend the exemption.”
On page 220 m oreover, there is the fo llow ing passage : —

“ A s  to the second, it has been frequently stated that an independent 
sovereign cannot be personally sued, although he has carried on a 
private trading adventure. It  has been held that an ambassador 
cannot be personally sued, although he has trad ed ; and in both cases 

. because such a suit would be inconsistent w ith the independence and 
equality o f the State which he represents. I f  the rem edy sought by an 
action in  rem  against public property is, as w e  think it is, an indirect 
mode o f exercising the authority o f the Court against the owner o f the 
property, then the attempt to exercise such an authority is an attempt 
inconsistent w ith the independence and equality o f the State which 
is represented by such owner. The property cannot upon the hypothesis 
be denied to be. public p rop erty ; the case is w ithin the terms o f the 
r u le ; it is w ith in the spirit o f the r u le ; therefore, w e  / are o f opinion 
that the mere fact of the ship being used subordinated and partia lly for 
trading purposes does not take away the general jmmunity. For all 
these reasons we are unable to agree w ith  the learned Judge and have 

. come to the conclusion that the judgment must be reversed.”
The principle to be derived  from  this case is that as a 'consequence o f the 
absolute independence o f every  sovereign authority dnd o f the inter­
national com ity which induces every  Sovereign State to respect the 
independence o f every other Sovereign State, each state declines to 
exercise by means o f any o f its Courts any o f its^ territoria l jurisdiction 
o ve r  the person o f  any sovereign or ambassador, or over the public
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property o f any state which is destined to its public use, or over the 
property o f any ambassador, though such sovereign, ambassador, or 
property be w ith in its territory. The same principle was form ulated in 
M agdalena Steam  Navigation  Co. v. M a r t in 1 and Park inson v. P o tte r  \ 
In the latter case W ills  J., in his judgment, stated that one o f  the im ­
munities enjoyed by a M inister, insisted on by a ll writers, on International 
L a w  w ith  whose works he was acquainted as beyond question, is the 
com plete exemption from  the jurisdiction o f the Courts o f the country 
to which the M inister is accredited. In  M agdalena Steam  N aviga tion  
Co. v. M artin  (supra ) it was held that the M inister o f a fore ign  country 
cannot be sued against his w ill in this country, although the action m ay 
arise out o f commercial transactions carried on here. This la tter case 
rem oved a doubt arising from  the case o f T a y lor v. Best \ w here  M aule J. 
expressed doubts as to whether an ambassador in  England could claim  
a complete im m unity from  all English process. The decision in T a y lor v. 
Best (supra ) was, however, based on the ground that w here the ambassador 
had voluntarily appeared as one o f several defendants and defended the 
action up to judgment, he had w aived  his privilege.

The principle form ulated by the various cases I  have cited is that the 
process o f the Courts cannot be invoked against the person or property 
o f  an accredited M inister o f a foreign  State or against the property o f 
that State. Hence the machinery o f the Courts could not be em ployed 
to collect a sum lev ied  against a fore ign  State b y  w ay  o f income tax. 
There appears, however, to be no principle o f International L a w  p re ­
cluding the legislature from  enacting legislation imposing on a fore ign  
S Jate liab ility  to pay income tax. On the other hand, unless the fore ign  
State submits to the jurisdiction, there is no pow er or authority to 
en force such liab ility.

For the reasons I  have given, the appeal fails and must be dismissed 
w ith  costs.

S oertsz J — I agree.
A ppea l dismissed. 1

HOWARD C.J.—Govt. Soap Factory, Bangalore v. Comnr., Income Tax. 449

' 2 E . <b E . 94. 1 16 Q. B. D. m .


