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Pregent: Ennis, Shaw, aad De Sampayo JJ.
SAMARAWEERA v. CUNJI MOOSA et al.
258—D. C. Colombo, 39,233.

Partition  Ordinance, 1863—Is lease an encumbrance’—Solas under the
Portition Ordinance  are mnot subject to leases.

Held, par Smaw J. snd De Saweavo J. (dissentiente Erxis J.).—
Sale under the Partition Ordinence is not sobject to any leases
affecting the property. A lease is not an encombrance within the
meaning of the Partition Ordinance. )

Peiris v. Peiris 2 followed. Silva v. Soyse 2 commented upon.

THE facts of this case are stated by Shaw J. as follows : —

In the year 1898 ome Ahamadu Lebbe Marikar, who was entitled:
jointly with others to certain premises in the Pettah, by deed No. 9,794
purported to lease the entirety to one Sinna Lebbe Marikar for a term
of thirty years. In December, 1011, & suit, No. 88,579, was instituted
by one of the joint owners for partition of the premises. The
assignees of the lease were not made parties to the suit. On May 12,
191%, the District Judge, by final decree, settled the interests of the
parties to' the suit, alloting to P. B. M. Saibo, the successor to the
interest of Ahamadu Lebbe Marikar, three-fourths of the property,
‘‘ subject to the lease of September 1, 1898,"’ and ordered that the
prémises should be sold, and the proceeds distributed among the
parties to the suit in accordance with the shares stated jn the decree.

The property was accordingly sold on September 12, 1913, oae
of the conditions of sale being that the purchaser should receive
possession on payment of the purchase price; and it was purchased
by P. Cunji Moosa, the first defendant in the present action.

On October 23, 1913, the assignee of the lease moved for a motice
on the parties to the partition suit to show cause why they should
not be allowed to intervene in the suit, to enable them to establish
their claim to the leasehold interest; but the Judge refused the
application on two grounds, the first being that the application for
intervention was too late, and the second that the case of Silve v.
Soysa * decides that s sale under the. Partition Ordinance is subject
to subsisting leases, and therefore a lessee has no right to share it
the proceeds of sale.

The plaintiff has acquired the interests of certain assignees of the
lease, and has brought the present action against the purchasers
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under the sale in the partition suif, clsiming u declarstion that he 1845
is entitled to three-sighths of the premises under the lease HOM gsnarampers
Ahamadu Lebbe Marikar. The Distriot Judge has made the decisre- U:MUW
tion asked for, and from his decision the present appeal is brought’ ooea

Bawa, K.C. (with him Koch and Sawfsoni), for the defendants
appellants.—The lease was not conserved by the decree ™ case
No. 88,579, District Court, Colombo, and therefore the purchaser
at the sale under the partition decree (33,579) was not bound by
the lease. The decision of the Full Court in Peirig ». 'Peiris! is
binding on this Court. The decision in Silve v. Soysa  is obiter, as
the Judges were agreed that the appeal in that case must be decided
on other grounds. See 18 Halsbury 210. '

~ In Peiris ». Peirig' the point whether a lease was an incumbrance
‘was directly at issue, and the Court held that it was not.  The
point involved in this case js whether a lessee could be made a party
to & pertition suit. The lessee. opposed the application to meke
him a party on the ground that the lease would remain in force in
spite of the sale, and that he was not interested in the distribution
of the proceeds of the sale. The Full Court held that the lease
would be avoided by the sale, as the lease was not an incumbrance.

Section 8 of the Partition Ordinance enacts that the Commisgsioner
'shall proceed to sell the *‘ whole * of the property; thet includes
the loase. The word ** incumbrance ' in section 8 must be given &
meoning ejusdem generis with mortgage. It was held in Girigoris ».
Bfeedin ® that a right of way not expressly reserved is extinguished
by the partition decree.

Allan Dri¢berg (with him Bertholomeuss), for the plaintiff, res-
vondent.—It was held by the Full Court in Silve v. Soysu * that the
decision in Peiris v. Peiris,! that a lease was not an incumbrance,
was an obiter dictum.  Peiris v. Peiris' has an interpretation by the
Full Bench, and must be accepted. See Raheem v. Yoosoof Lebbe,*

- Appusinno v. Origoris.> A lease is an incumbrance, see Stroud’s
Judical Dictionary.

Baweé, K.C., in reply.
Cur. adv. vult.

October 19, 1915. Ennis J.—

This case raises the question as to rights of a lessee when a sale
bas been ordered under the Partition Ordinance. The plaintiff
sued to be declared entitled, under o sub-lease from one of the
previous co-owners, to possess sn undivided three-eighths of the
land purchased by the defendants on a sale under the Partition

1 (1906) 9 N. . R, 291, 3 1 Bal. 177. ‘
2 (1913) 17 N. L. R. 67. - . 46 N. L. R. 169.
¢ {1918 3 Bal.’s Notes of Cases. 20.
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4843, Ondinance. *The learned District Judgesheld that the decree in the
Reane g, Dottition case expressly comserved the rights of the lesses, which
. =——  were sscordingly not affected by the sale, and he deereed ir favour-
'“m" of the plaintiff. The defendants appeal from this decree. .On the
xore appeal two pointa were argued, (1) whether the decree conserved
* the rights of the lessee, and (2) whether a sale -under the -

Partition Ordinance is subject to leases.

o
On the first point the learned Judge interpreted his own decree,
5o there is no doubt as to his intention, but the decree itself is so
worded that the premises ordered to be sold were ‘the whole land,
without any reservation of the lease. The reservatio? is contained
merely in the shares of the parties.

The second point turns on the question whether a lease ic an
incumbrance within the meaning of section 8 of the Partition
Ordinance. I hsve already signified my opinion on the point in
Silva v. Soysa,' where I was in entire agreement with my late brother
Percira, to whose views 1 can add very little. The word ** ineum-
brance ' is not found in Roman-Dutch law. A lease is an
ivcumbrance in English law if a vendor has contracted to give-
vacent possession (vide Stroud’s Judicial Dictionary).- Under
Roman-Dutech law a vendor is required to give vacant possession,
and, os observed by Pereira J., a lease in. Ceylon in the usual terms
cannot but be regarded as an incumbrance, and I .see no reason to
interpret the expression as used in the Partition Ordinance in any
other way.

It was urged, however, on thiz appeal that the decisions in Silea
v. Soysa' on the two points, (1) that the opinion expressed in the
earlier case of Peiris v. Peiris > was obiter, and (2) that a lease is un
incumbrance, are themselves obiter. Inasmuch as a decision on
these points was not necessary for the determination of the appeal,
for it was sgreed that in any event the appeal in Silva ». Soysa®
wst be dismissed, 1 am of opinion that the contention is right,
end that the opinion in Silve v. Soyse' is not a binding authority.
¥t remsins to consider again whether Peiris v. Peiris® is a binding
nuthority for the proposition thet a lease is not an incumbrance.
I am of opinion that the decision on the point was no more necessary
in Peiris v. Peiris * than in Silva ». Soysa.! In Peiris v. Peiris 2 it
would seem that the lessee filed a staicment of their clsim and
were joined as parties. An order was made for the sale of the
land *‘ free of the lease,”’ and from the order one of the lessess
appealed. On the appeal the points for determinstion were
whether the lessees were properly méde: parties, and whether the
Court could extinguish the lease and order a sale free of it. Wendt J. .
held *‘ it was prudent and right to bring the lessees in as parties,”
and, on the second point, ‘‘ that the Court should have power to-
order the land to be sold free of the lease is only reasonsbly necessary

* (1876} 9 N. L. R. 231. 2 (1918) 17 N. L. BR. 67.
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for €f stually carrying oub fhe object of the Paitition Ordinance.’’

Midé® »n 7. held that the lessees could mot wmpla.n of expro.
priatic. by the Court wheh, if they hsd no 1 otice, their nghitc
under 1e leuwsé ¢ "l L. owipb-awey hy an order for sale under

section 9.”” Wood Rentnn J. agreed With the reasonitg and o *Hoos

conalnz’ » of Middl top. J., and ihought that the lessees ndust be
taken to hove enter i into the lease °° subjest to the common law
tight of ope co - vner to compel a partition with the incidevtal
poseik Iity of a sair-heing ordered by the Court.”” He added briefly
an ex regsion a; opibion fha&y-a-lease didi not come umiier the ferm

“incu nbrance ” in the Ordinance. 14 is clear, in my opinion, that
the po ot detewrained by Peiris v. Peiris! was that the Court had the
power o oxpropriate n léase, and not that en order for sale under
the Fardition Ordinance extinguished a lease. The conclusion
arrived .at by Weadt J. that such a power was reasonably necessary
for efizotively carryma out the objsct of the Ordinance must have
been the saine, whi.ivwcor oot » lease were an incumbrance. All
the Judges in thut case expressed opinions that a lease was not an
incumbrance, but these opinions were mot necessary to the decision
. of the points before the Court. Middleton J. expressed the oplmon
merely to show that the appellani had no cause to complain of such
an expropriation, while Wood Renton J. expressed the opinion as
an gddition to his judgment. I entirely agree with Pereira J. in
Silva v. Soysa,? that there can he no objection to a lessee being made
& party to the astion, or to his rights being adjudicated upon and
4 suitable order made with reference to them. Section 18 of the
Civil Procedure ‘Code, with the reasonable necessity arising from the
objeet of the Ordinance, is a- -sufficient suthority for such a course.
Neither esse, in my opinion, is a binding authority for or against the
appelisnt’s contention, and for the reasons I have already given,
I am of opinion that such a sale under the Partition Ordinance is
subject to existihg leases, unless it is expressly declared to be free
of them.

I would dismiss the appeal with costs.

Seaw J.— -

[His Lordship stated the facts, and continued}:—

The question whether the sale under the Partition Ordinance is
subject to any leases affecting the property has been the subject of
considerable judicial controversy. 1In Peiris v. Peiris* the Full
Court unanimously expressed an opinion that it is not, whilet the
majority of the Full Court (Pereira and Fnnis JJ., De Sampayo J.
dissentipg) iz Silvs v. Soyse® held that the word ‘‘ incumbrance.”
in section 8 of the Parlition Ordinance includes a lease, and therefore
when lends are sold under the Ordinance the sale is subject to

{1905) 9 N. L. B- 231, 2 (1913) 17 N. L. R. 617.
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. 40f8,  existing leases. The msjority of the Court in this case considered®
Soaw &. _that the opinion expressed by the Full Court in Peiris v. Peiris ! wes
— "ot binding upon i, as being not vecessary for the dammon of that
SW case.
M, < It xs clear that the expression of opinion of the ma;onty of the
Court in Silva v. Soysa * are themselves obiter, for it was admitted
by all the rhembers of the Court that the appesl in that case must
be dismissed on other grounds; the guestion therefore is still open
to us to consider whether the expressions of opinions in Peiris v.
Peiris ! are obiter dicta, and if so whether we agree with them or not.
I am clearly of opinion that they were not, and that the decision of
the Court in that case, that a sale under the Pertition Ordinance
is free from existing leases, weas necessary for the decision of the
appeal before the Court, and the decision is, under the well-
established practice of this Court, binding upon us until altered by
the Legislature or by-a decision of His Majesty in Council. .

In the case under consideration certain persons who held a
lease over the property the subject of the partition suit had been
added as parties, in order that they might participate in the
proceeds of the sale of the property, on the ground that their lease
would be avoided by the sale. The appellant, one of the added
parties lessees, objected, and appealed against the order adding
him, on the ground that his lease would remain in force after the
sale of the property, because it was an inoumbrance within the
meaning of section 8 of the Ordinance, and that he was therefore
not interested in the distribution of the proceeds of the sale, and
therefore not & necessary party to the suit. The Court, however,
held that he must be joined as a party because the lease would be
avoided by the sale, and his only remedy was against the purchase
money.

This seems to me to be a direet decision on the point in issue in
this case, and being a decision of the Full Court it is binding upon
us. I shall therefore not enter into the unprofitable discussion
whether I should or should not have arrived at the same conelusion
if the matter had been res integra. I would allow the eppeal, with
costs.

De Sampavo J.—

This case was referred to a bench of three Judges, in view of
the confiicting decisions in Peirie v. Peiris* and Silva v. Soysa.?
Both these are Full-Court decisions, and the questions are whether
either and which of them is a binding decision on the point involved
in this case, and if neither of them is, whether a lease is an incum-
brance within the meening of section 8 of the Partition Ondinance
and continues to subsist notwithstanding a sale of the. land by the~
decree of Court under the Ordinance.- 1 agree with the rest of the

1 (3906) 9 N. L. R. 231. 2 (1913 17 N. L, B. 67.
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Court that the opinions of fhe Judges in Silva v. Soysa ! are obiter fsﬁ. »
dicta. Ad regards the decision in Peiris v. Peiris,* 1 have in’ my —
judgment in Silvs v. Soysa * stated my reasons for thinking that the Dz samuvo
ratio deocidendi of Peiris v. Peiris 3-is that a lease is not an “ incum-
brance "’ within thé meaning of the Parfition Ordinance, but only samma
creates an interest in the land, which must be claimed in txme in Ounjé
the partition action at the risk of the lessee losing it for ever, and
that therefore Peiris v. Peiris ? is 8 binding decision, and cannot be
reviewed by the Supreme Court, however constituted. The
argument of the present appeal has not induced me to take a
different view. Moreover, if the question is still open, I may say,
for the reasons which I have given in the same judgment, and to
which I have nothing to add, I am of the same opinion as the
learned Judges who decided Peiris v. Peiris® were, and think that,
when the lend is sold under a decres, a lease is extinguished, and
the lessee can only get his interest assessed and an equivalent in
money in the distribution of the proceeds out of the share of his
lessor.

I agree with my brother Shaw that this appeal should be allowed,; .
and the plaintiff's action dismissed with costs in both Courts.

Mom

Appeal ellowed.




