
( 395 ) 

1913. 
Present: Pereira J . and E n n i s J . 

T H E • G O V E R N M E N T A G E N T , W E S T E R N P R O V I N C E 
v. T H E A R C H B I S H O P . 

89—D. C. Negombo, 8,905. 

Land acquisition—Matters to be taken into consideration for ascertaining 
amount of compensation to be paid to owner—Test of market value. 

Section 21 of the Land Acquisition Ordinance specifies certain 
matters to he taken into consideration in awarding compensation, 
but the list there given should not be taken as exhaus t ive ; in the 
case of some of the matters mentioned, there m a y be in special cases 
considerations (not mentioned in t h e Ordinance) that m a y go a 
great w a y t o minimize their importance. 

PBBEIBA J .—The portion of the land (acquired) m a y be s i tuated 
in a most favourable pos i t ion; i t m a y b e a portion of a n extent of 
land of very great v a l u e ; but , in v iew of the size of the portion 
and the shape g iven t o i t b y Government in slicing i t off from t h e 
rest of the land for t h e purpose of acquisition, i t s market va lue 
m a y be nil. I n such a case the proper course is to find the market 
value as near as i t can b e ascertained of t h e entire land, a n d then 
t o estimate the value of the portion of land taken at that rate. 

i (1902) 3 Br. 200. 2 (1904) 10 N. L. B. 196. 
3 (XQ04) x Bal. 40. 
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'J^HE facts appear from the judgment of E n n i s J . 

A. St. V. Jayewardene, for the appe l lant .—The compensat ion 
awarded by Court is insufficient. T h e Judge should have assessed 
t h e market va lue of t h e whole land and t h e n es t imated the va lue of 
t h e portion of land t a k e n at that rate . (Government Agent, Kandy, 
v. Saibo.1) I t is wrong t o try to va lue a smal l piece of a whole 
land by i tself in a case l ike th i s . 

Garvin, Acting S.-G., for the respondent .—The principle o n wh ich 
compensat ion should b e awarded is t o find out the market va lue 
and add t o i t compensat ion for severance . The market va lue is 
w h a t t h e price of land would f e t ch in t h e open market . I n t h e case 
c i ted 50 per cent , w a s added for severance . Counsel c i ted Stebbinq 
v. The Metropolitan Board of Works.2 The only i ssue framed w a s 
a s t o t h e marke t va lue . 

A. St. V. Jayewardene, in reply. 
Cur. adv. vult. 

A u g u s t 29 , 1913. PEREIRA J . — 

This i s a proceeding o n a l ibel of reference under t h e L a n d Acqui­
s i t ion Ordinance. W h a t t h e Dis tr ic t Judge had t o decide is cL.arly 
indicated in sec t ion 17 of the Ordinance. T h a t sect ion e n a c t s : " As 
soon as the assessors h a v e b e e n appointed t h e Distr ict J u d g e and 
assessors shall proceed t o de termine t h e a m o u n t of c o m p e n s a t i o n , " 
mean ing , of course, t h e s u m payable a s compensat ion t o t h e party 
w h o s e land has b e e n acquired under t h e Ordinance. I t w a s hardly 
neces sary t o frame a n y isBue, a l though, of course, it w a s open t o the 
parties t o agree t o any i s sue or i s sues being tried. After the minute 
as t o t h e assessors hav ing t a k e n their oaths , there is t h e record of a'n 
i s sue in the proceedings , w h i c h is as f o l l o w s : " W h a t is t h e fair 
marke t va lue of t h e land t o be acquired? " I t does not appear in 
w h a t c i rcumstances th i s i s s u e w a s framed. W a s i t agreed o n b y t h e 
part ies , or did t h e Court frame i t in t e r m s of the lat ter al ternat ive 
m e n t i o n e d in sec t ion 146 of t h e Civil Procedure C o d e ? I t does not 
appear that the parties agreed t o th i s i s sue , and if it w a s framed by 
t h e Court, I n e e d on ly say t h a t th i s w a s n o t t h e i s sue that had to 
b e tried b y t h e Court. T h e i s s u e as clearly indicated in the Ordinance 
w a s , w h a t a m o u n t of c o m p e n s a t i o n t h e defendant w a s ent i t led t o 
rece ive for t h e portion of his land t a k e n over b y Government . N o w , 
sec t ion 2 1 of t h e Ordinance specifies certain mat ter s t o be taken into 
consideration in awarding compensat ion , but , clearly, it is not 
in tended t h a t t h e l i s t there g iven should b e t a k e n as exhaus t ive , 
and it is man i f e s t that , in t h e case of s o m e of t h e mat ter s ment ioned , 
there m a y be , in special c a s e s , considerat ions (not m e n t i o n e d in t h e 
Ordinance) that m a y go a great w a y t o min imize their importance . 
T h e first m a t t e r m e n t i o n e d in t h e Ordinance is t h e market va lue of 

1 (19X1) 6 S. C. D. 36. 2 (1871) L. J. N. 8. (Common Law) 1. 
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» (1911) 6S. C. D. 36. 

t h e port ion of land acquired. N o w , a port ion of l a n d m a y b e 
s i tua ted i n a m o s t favourable pos i t ion; it m a y be a port ion of a n 
e x t e n t of land of very great v a l u e ; but , i n v i e w of t h e s i ze of t h e 
portion and t h e shape g i v e n t o i t b y G o v e r n m e n t in s l ic ing i t off 
from t h e rest of t h e land for t h e purposes of acquis i t ion, i t s m a r k e t 
v a l u e m a y be nil . I n s u c h a case i t wou ld b e safer t o fol low t h e 
principles laid d o w n by th i s Court h i t h e case of Government Agent, 
Kandy, v. Saibo 1 in assess ing t h e a m o u n t of c o m p e n s a t i o n t o b e 
awarded. There Middle ton J . , in a j u d g m e n t acquiesced i n b y t h e 
Chief J u s t i c e , s a y s : " T h e proper course is t o find t h e m a r k e t v a l u e 
as near as i t can be ascerta ined of t h e ent ire land, and t h e n t o e s t i m a t e 
t h e v a lue of t h e portion of l a n d t a k e n a t t h a t - r a t e . " T h e t e s t 
adopted b y t h e D i s t r i c t J u d g e of ascerta in ing t h e m a r k e t v a l u e of 
t h e particular portion of land acquired i n th i s case regardless of t h e 
rest of t h e land is fal lacious. Of course , it m a y b e t h a t a port ion of 
a large e x t e n t of land m a y b e s o s i tuated , t h a t i t s real v a l u e m a y n o t 
be a proportionate share of t h e va lue of t h e ent ire l a n d , b u t t h a t 
c a n n o t be said of t h e particular portion of land t h a t h a s t o b e d e a l t 
w i t h i n th i s case . There i s , in m y opinion, v e r y sat i s factory e v i d e n c e 
in the case t h a t t h e m a r k e t va lu e of t h e ent ire l a n d is B s . 1 5 , 0 0 0 a n 
acre. A t that rate t h e va lu e of t h e portion acquired (2£ perches) 
would be R s . 234 .37 . I wou ld s e t as ide t h e j u d g m e n t appea led 
from and enter j u d g m e n t for t h e de fendant for B s . 2 3 4 . 3 7 , a n d 
B s . 6 0 as d a m a g e s t o t h e parapet wa l l ( total B s . 2 9 4 . 3 7 ) . T h e 
de fendant should , I think, h a v e h i s cos t s in b o t h Courts . 

ENNIS J . — 

I agree. T h e reference t o t h e Dis tr ic t Court w a s t o ascerta in t h e 
c o m p e n s a t i o n t o b e paid for 2 $ perches of land compulsor i ly acquired. 
F o r s o m e unexp la ined reason t h e o n l y i s sue f ramed w a s , " W h a t i s 
a fair m a r k e t v a l u e of t h e land t o be acquired? " A n d i t w a s argued 
on appeal t h a t the ev idence s h o w e d t h a t t h e land h e acquired w a s 
so smal l that nobody wou ld b u y it if offered in t h e m a r k e t , and t h a t 
therefore t h e l a n d t o b e acquired had n o marke t v a l u e . I t is c lear, 
however , t h a t t h e land h a d s o m e va lue , or t h e G o v e r n m e n t w o u l d 
not h a v e offered B s . 9 3 . 1 2 as i t s " m a r k e t v a l u e . " I n t h e c i rcum­
s tances , i t s e e m s t o m e t h a t t h e o n l y po int t o be cons idered is w h e t h e r 
t h e va l ue h a s b e e n appraised o n a fair bas i s , irrespect ive of w h e t h e r i t 
i s t o be regarded str ict ly as " c o m p e n s a t i o n " or as " m a r k e t v a l u e . " 
T h e rule laid d o w n b y Mr; J u s t i c e Midd le ton in Government Agent, 
Kandy, v. Saibo 1 appears t o m e t o be t h e proper gu ide for t h e 
a s c e r t a i n m e n t of c o m p e n s a t i o n in s u c h a case as t h i s , and t h a t t h e 
v a l u e should be ascerta ined b y tak ing a proport ionate part of t h e 
m a r k e t v a l u e of t h e w h o l e land of w h i c h ' i t i s a part . Cons idered 
in th i s w a y , I fail t o s e e w h y t h e l a n d should n o t be regarded a s a 
bui ld ing s i te . 
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1913. The Government assessor valued t h e entire land as a building s i t e 

a t from R s . 8 ,000 t o R s . 9 ,000 per acre, but admit ted that in doing 
s o h e did not Consider t h e va lue of neighbouring lands or t h e prices 
real ized by such lands at recent sales . Mr. Soysa gave ev idence 
t h a t h e paid at t h e rate of R s . 18 ,000 per acre for similar land close by, 
but t h o u g h t h e had paid a t t h e rate of R s . 1,000 more t h a n i t s m a r k e t 
va lue . H e considered t h a t t h e land, part of which is now t o b e 
acquired, w a s worth R s . 15 ,000 per acre. Mr. Fernando also va lued 
t h e land at R s . 15 ,000 per acre, whi le t h e Distr ict Mudaliyar thought 
t h a t R s . 10 ,000 per acre would b e t h e v a l u e as a building s i te . I 
s ee no reason t o send t h e case back for t h e finding of t h e Distr ict 
Court as t o t h e va lue Of t h e entire l a n d as a building s i te . T h e 
ev idence , in m y opinion, s h o w s that R s . 15 ,000 per acre, t h e rate 
c la imed, i s a fair va luat ion . 

Set aside. 

• 

ENNIS 3. 

The Govern­
ment Agent, 

Western 
Province, 

v. the 
Archbishop 


