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1969 Present:  S ir im a n e , J ., an d  W e e r a m a n tr y , J .

T H E  C E Y L O N  H O T E L S  C O R P O R A T I O N , A p p e lla n t ,  and 

C . J A Y A T U N G A , R e s p o n d e n t

S.G. 262168 (F)— D. G. Colombo, 6 9 1 2 2 /M

Injunction— Order■ granting an interim injunction— Right o f  appeal therefrom—  
Courts Ordinance (Cap. 6), a. 73—Civil Procedure Code, a. G66— Resthouse- 
Kecper appointed by Tourist Bureau—Appointments subsequently held by him 
under Tourist Board and, on probation, under Ceylon Hotels Corporation—  
Termination of his services by the Corporation— Whether he can claim an 
interim injunction— Tourist Board A ct No. 10 of I960, s. 5G—Motor Transport 
Act No. 4S of 1957, as. 9 (3) (a), 9 (3) (6) (i), 9 (3) (6) (ii).

A party who is dissatisfied with an order granting an interim injunction is 
entitled to appeal therefrom to the Supreme Court under section 73 o f the Courts 
Ordinance..

The plaintiff who was appointed by the Tourist Bureau as a Boathouse- 
Keeper in 1957 was subsequently employed by tho Tourist Board on 1st May 
1906 when the Tourist Board Act No. 10 of I960 came into force on that day. 
Oh acceptancoof employment under tho Board, the provisions o f section 9 (3) (a) 
o f  the Motor Transport Act applied to him and ho ceased to bo a pubiic 
servant. When ho was discontinued by tho Tourist Board, ho raised no protest. 
Ho then worked for tho defendant (tho Ceylon Hotels Corporation) temporarily 
on tho conditions offered to him. When ho was found unfit and discontinued 
ho filed tho present action and obtained an interim injunction from tho District 
Court restraining tho defendant from ejecting tho plaintiff from tho Kitulgala 
Rest Houso. The plaint, prima facie,  did not discloso a right to tho occupation 
of tho Rest Houso. Tho plaintiff’s causes o f action appeared to bo based on 
contracts o f servico.

Held, that the plaintiff was not entitled to an interim injunction. Such 
an injunction is granted on equitablo grounds and the conduct and dealings 
of tho parties beforo tho application to Court should bo takon into consideration-
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. A p P E A L  fr o m  an  order o f  th o  D is t r ic t  C o u r t , C o lo m b o .

C. Ranganathan, Q.G., w ith  Paul Perera a n d  0 . Sandrasagara, f o r  th e  
d e fe n d a n t -a p p e lla n t .

E . R . S. R . Coomaraswamy, w ith  Niha Jayaunckrama, C. Chakradaran, 
S. C. B . Walgampaya a n d  P . / / .  Kurukula-suriya, fo r  th o  p la in tiff-  
r e s p o n d e n t .

Cur. adv. vult.

J u ly  15 , 1969 . Siriuane, J .—

I  a m  u n a b le  t o  u p h o ld  th o p re lim in a ry  o b je c t io n  ta k e n  b y  M r. C o o m a ra ­
s w a m y  t h a t  th o  d e fen d a n t has n o  r ig h t  o f  a p p e a l  a g a in st th o  ord er  o f  th o  
le a rn e d  T r ia l J u d g e  grant ing  1 h o p la in t if f  a n  in te r im  in junct ion  restra in in g  
th o  d e fe n d a n t  fr o m  e je c tin g  tho p la in t if f  f r o m  th o  K itu lg a la  R e s t  H o u s e . 
T h a t  w a s  a n  in te r  partes order m a d o  a ft e r  in q u ir y  a t  w h ich  b o th  p a rt ie s  
w ere  h e a r d . S u ch  an ord er  is a n  a p p e a la b le  o n e , a n d  th o  r ig h t o f  a p p e a l 
is  g r a n t e d  t o  th o  p a rty  d issatisfied  b y  s e c t io n  73  o f  th o  Courts O rd in a n ce , 
C h a p te r  6 . S e c t io n  666 o f  th e  C iv il P r o c e d u r e  C od o  does n o t  d is a llo w  
th a t  r ig h t  o f  a p p e a l, an d  th a t  s e c t io n  w o u ld  a p p ly  in  cases w h ere  th e  
C o u r t  g r a n t s  a n  in torim  in ju n ctio n  in  th o  firs t  in sta n ce  before  th e  o th e r  
p>arty is h e a r d ; o r  w here there are  su b s e q u e n t  su p erv en in g  c ircu m sta n ces  
w h ich  c o u ld  n o t  h a v e  b een  foreseen , a t  th e  t im e  th e in terim  ord er  w a s  
m a d e .

T h o  p la in t i f f  w a s ap p o in ted  b y  th o  T o u r is t  B u rea u  as a R e s th o u s e - 
K e o p c r  in  G ra d e  I I  in  1957. T h o  T o u r is t  B u r e a u  w as a G o v e rn m e n t 
D e p a r t m e n t  t o  w h ich  th e  P u b lic  S e r v ic e  C om m iss ion  h a d  d e le g a te d  
p o w e r s  t o  m a k o  su ch  a p p o in tm e n ts . T h o  p la in t if f  th e re b y  b e ca m e  a  . 
G o v e r n m e n t  S e rv a n t su b je c t  t o  th o  P u b l i c  S o r v ico  C om m ission  R u le s , 
F in a n c ia l R e g u la t io n s , D ep a rtm en ta l O rd e rs , e tc .

O n  1 .5 .I9 6 0 , th e  T ou ris t  B o a rd  A c t  10  o f  1966  ca m e  in to  fo r co , a n d  i t  is  
c lea r  t h a t  th o  p la in t iff  was e m p lo y e d  b y  th o  T o u r is t  B o a rd  from  th a t  d a y . 
T h o u g h  th o  p la in t if f  has n o t  ex p re ss ly  s t a t e d  th a t  h o  a cce p te d  th o  e m p lo y ­
m e n t , i t  is  q u ite  clear th a t  h o d id . H o  r e c e iv e d  his sa lary  from  th o  
T o u r is t  B o a r d  a n d  w ork ed  as its  e m p lo y e e  fr o m  1 .5 .1966 till 3 1 .3 .1 9 6 7 . . 
C o u n se l f o r  h im  h ad  a d m itte d  e m p lo y m e n t  u n d er  th e  B o a rd  in  h is  
a d d re s s  in  th o  L o w e r  C ou rt a n d  I  d o  n o t  th in k  th e re  can  bo a n y  d o u b t  o n  
th is  m a t t e r  n o w .

S e c t io n  5 6  (1 )  o f  tho C ey lon  T o u r is t  B o a r d  A c t  rea d s  as fo llo w s  : —

“  O n  th o  a p p o in te d  date , th o so  o ff ic e rs  a n d  serv a n ts  o f  the G o v e r n ­
m e n t  T o u r is t  B u reau  or th o  T o u r is t  D e v e lo p m e n t  B o a rd , w h o  d o  n o t  
b o lo n g  t o  a tran sferab le  serv ice  o f  th e  G o v e r n m e n t , m a y  b e  e m p lo y o d  
b y  t h o  B o a r d  o n  su ch  torm s a n d  c o n d it io n s  as  sh a ll b e  agreed  u p o n  b y  
th o  o f f ic e r  a n d  th o  B oa rd  ; a n d  in a n y  s u c h  ca se  S ection  9 (3) (a) (b) a n d  
(c ) o f  th e  M o to r  T ran sp ort A c t  N o. 4 8  o f  1957  sh all a p p ly  mutatis 
mutandis t o  a n y  su ch  o fficer o r  s e r v a n t . ”
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T h e  p la in t if f -a c c e p te d  h is  e m p lo y m e n t .  H a d  ho n o t , h o w o u ld  h a v e  
b e e n  r e tire d  u n d er  th o  p r o v is io n s  o f  s e c t io n  5 6  (2 ). I t  is u n n e ce ssa ry  t o  
c o n s id e r  w h oth or  se c t io n  5 6  (2 )  is  ultra vires th o  C on stitu tion  f o r  th a t  
s i tu a t io n  d o e s  n o t  ariso h ero . T h is  c o n t e n t io n  w as n o t  u rg od  b e fo r e  u s 

in  a p p e a l.

O n a c c e p ta n c e  o f  e m p lo y m e n t  u n d e r  th o  B o a r d , th e  p ro v is io n s  o f  s e c t io n  
9  (3 ) (a) a p p lie d  to  h im  a n d  h e  c e a s e d  t o  be  a p u b lic  s e rv a n t. U n d e r  
s e c t io n  9 (3) (6) (i) a n d  s e c t io n  9  (3 ) (6 ) ( ii) , a n y  p en sion  righ ts w h ich  h a d  
a c c r u e d  t o  h im  w hile  s e rv in g  as  a p u b l i c  s e r v a n t , w ero co n se rv e d . S e c t io n  
9  (3) (6 ) (i) se ts  o u t  th o  m a n n e r  in  w h ich  th o  qvantum o f  h is p e n s io n  w a s  
t o  be  ascerta in ed  fo r  th o  p u rp o s e s  o f  m a k in g  a n  a w a rd . S e c t io n -9 (3 ) (b) 
(ii)  sp e c if ie d  the. time a t  w h ich  h o  w o u ld  b e  e n t it le d  t o  p a y m e n t.

S e c t io n s  9 (3 ) (5) (i) a n d  9  (3 ) (b) (ii)  r e a d  a s  fo llo w s  :■—

(i) h e shall be e lig ib le  fo r  s u c h  a n  a w a rd  u n d er t-hoso M in u te s  ( i .o . ,  . 
th e  M inu tes o n  P e n s io n s ) a s  m ig h t  bo m a d e  to  h im  i f  h o  h a d  
b e e n  re tired  fr o m  th o  p u b l ic  s e r v ice  o n  th e  g ro u n d  o f  i l l -h o a lth  
o n  th e  d a te  o f  h is  p e r m a n e n t  e m p lo y m e n t  t o  th o  s t a f f  o f  t h o  
B o a rd .

( i i)  th e  a m o u n t o f  a n y  su ch  a w a r d  m a d e  u n d er  th ose  M in u tes  sh a ll n o t  
b e  p a id  t o  h im  u n loss  h is  e m p lo y m e n t  in  th e s ta ff  o f  th e  B o a r d  
is te rm in a ted  b y  r e t ire m e n t o n  a c c o u n t  o f  a g e  o r  ill -h e a lth  o r  
b y  th e a b o lit io n  o f  th e  p o s t  h e ld  b y  h im  in  su ch  s t a f f  o r  o n  a n y  
o th e r  g ro u n d  a p p r o v e d  b y  th o  M in is te r  o f  F in a n ce .

T h e s e  section s  h a v e  n o th in g  t o  d o  w ith  th o  p ow ers  o f  th o  B o a r d  t o  
d is c o n t in u e  its  e m p lo y e e s . T h o  p la in t i f f ’s  e m p lo y m e n t  u n d er th o  B o a r d  
w a3  n o t  a  “ s ta tu to ry  e m p l o y m e n t T h e  re la tion sh ip  b e tw e e n  t h e  
B o a r d  a n d  the p la in tiff  w a s t h a t  o f  a n  e m p lo y e r  a n d  o m p lo y o o .

T h o  lea rn ed  D is tr ic t  J u d g e  s e r io u s ly  m isd ire c te d  h im s o lf  w h e n  h o  
t h o u g h t  th a t  these tw o  s u b -s e c t io n s , p a r t icu la r ly  9 (3 ) (6) (ii), r e s t r ic t e d  
th e  r ig h t  o f  th e  B o a rd  t o  d is co n t in u e  a n  e m p lo y e e  o n ly  o n  th e  g r o u n d s  o f  
a g e  o r  ill-h oa lth . T h o  B o a r d  h a d  e v e r y  r ig h t , lik e  a n y  o th e r  e m p lo y e r ,  
t o  d is co n tin u e  th e  se rv ice s  o f  a n  o m p lo y e o . I f  th o  d is c o n t in u a n c e  
w a s w ron g fu l, th o  o m p lo y e o  w o u ld  h a v o  a  cau so  o f  a c t io n  a g a in s t  t h o  
B o a r d . I * * * * * 7

I  th in k  it  is qu ite  c le a r  th a t  th e  B o a r d , b y  its c ircu lar  le t te r  d a t e d  
8 .3 .1 9 6 7 , d iscon tin u ed  th o  se r v ice s  o f  th o  p la in tiff . T h o  re lo v a n t  p a r t s  o f  
th a t  le t te r  read  as fo llo w s  :—

“ A s  in tim ated  to  y o u  b y  th e  C h a irm an , w h ile  y o u r  s e rv ice s  a re  n o t
re q u ire d  b y  th o B o a rd  fro m  1 st A p r il ,  1967, in  lieu  o f  n o t ic e  y o u  w ill b o
p a id  b y  th o B o a rd  till 8 th  J u n o , 19 6 7 . Y o u  w ill h ow ev er  b o  u n d e r  th o
c o n t r o l  a n d  su p erv is ion  o f  th o  H o t e ls  C o rp o ra tio n  from  1st A p r il ,  1 9 6 7 .
T h o s o  o f  y o u  w h o  h a v o  c o m p le t e d  10  y e a rs  p en sion ab le  s e r v ic e  in  t h o  
G o v e r n m e n t  u p  to  3 0 .4 .1 9 6 6 , w ill b e  p a id  a pen sion  in te rm s o f  s o c t io n
7  (1 )  ( i )  o f  th e P e n s io n  M in u te s . ”
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T h e  B o a r d  a p p a re n tly  se n t  a n o th e r  le tter  d a te d  2 7 .3 .1 9 6 7  a d d re s so d  
t o  th e  p la in t if f  p erson a lly , te rm in a tin g  his serv ices , as s ta te d  in  th o  a ff i­
d a v i t  o f  lh o  G eneral M a n a g er  o f  th o  d e fe n d a n t C o rp o ra tio n . I t  h a d  b e e n  
a g r e e d  a t  th o  h earing  in  th o  D is t r ic t  C ou rt th a t  th is  m a tte r  s h o u ld  bo 
d e c id e d  o n  th o  a ffid a v its  tiled , a n d  th is  s ta te m e n t w as n o t  c o n t r a d ic te d . 
I n  fa c t ,  in p a ra . 13 o f  h is  a f f id a v it ,  th o  p la in t iff  h im s e lf  r e fe rred  t o  th is  
le t te r . T h ere  is a lso  th e  d e fe n d a n t ’s le tte r  d a te d  2 8 .3 .196 7  a d d re s s e d  to  
a l l  R e s t  IIo u so  K e e p e rs , in c lu d in g  th o  p la in tiff, in w h ich  it  s ta te s —

“  W it h  re feren ce  to  th e  le t te r  d a te d  8th  M arch , 1967 a d d ro s s e d  to  
y o u  b y  th o  C ey lon  T o u r is t  B o a rd , y o u  are h e re b y  in fo rm e d  th a t  
at the termination of your service under the Board, y o u r  s e r v ico  w ill 
c o n t in u e  u n d er  th o  C e y lo n  H o te ls  C orp ora tion , s u b je c t  to  y o u r  h a v in g  
h a d  a g o o d  re co r d  o f  so r v ico  a n d  c o m p e te n c y . ”

T h e so  tw o  le t lo rs  m a k e  i t  q u ito  c lea r  th a t  th o  p la in t if f ’s s e r v ice s  w e re  
te r m in a te d  b y  th o  B o a rd .

T h o  lea rn ed  tria l J u d g o  a p p e a rs  to  h avo  o v e r lo o k e d  th is  v ita l fa c t .  
H a v in g  s o  te rm in a te d  th e  p la in t if f 's  serv ices  th e  B o a r d  h a n d e d  o v o r  
t h o  c o n t r o l  a n d  m a n a g e m e n t  o f  th o  R o s t -H o u so  t o  th e  d e fe n d a n t  
C o r p o r a t io n .

T h e  p la in t iff  th e n  w o rk e d  o n  p r o b a t io n  u n d er  th e  d e fe n d a n t  in  a c c o r d ­
a n c e  w ith  th e  term s in th o  le tte r  d a te d  2S .3.1967 re fe rre d  to  a b o v e .  H e  
w e n t  th r o u g h  a cou rse  o f  tra in in g  a n d  s u b je c te d  h im s e lf  t o  a  te s t . H o  
w a s  fo u n d  to  be  u n fit  a n d  h is  te m p o r a r y  serv ices  w ere  te r m in a te d  a s  fr o m  
.31 .1 .1 96 8  b y  le tte r  P I  d a te d  31 .1 0 .1 9 6 7 . T h o  p la in t if f  th e n  a p p a r e n t ly  
m a d e  a n  a p p ea l t o  th o  d e fe n d a n t  th a t  he b o  g ra n te d  a n  e x te n s io n . T h is  
a p p e a l  w as g ra n te d  o n  co m p a ss io n a te  g rou n d s  a n d  b y  le t te r  d a t e d  
31 .1.1C C 8, th o  d a te  o f  th o  te r m in a t io n  o f  his se rv ice s  w as e x t o n d e d  t o  
3 0 .4 .196S. H a v in g  o b t a in e d  th is  e x te n s io n , th o  p la in t if f  filed  th is  a c t io n  
o n  2 7 .4 .19GS.

W h e th e r  (h o  p la in t iff  is e n t it le d  to  a  d ec la ra tion  th a t  h e is s t ill  a p u b lic  
s o r v a n t  o n  th o  g ro u n d  th a t  th o  C ey lon  T o u ris t  B o a r d  A c t  N o . 10 o f  
19 66  is ultra t ire s  th e  C o n s t itu t io n , o r  to  a d ec la ra t io n  th a t  h o is s t ill  
in  th o  so rv ico  o f  th o  T o u r is t  B o a r d  o n  th o  g r o u n d  th a t  th o  le t te r  
te r m in a t in g  h is se rv ices  b y  th o  B o a rd  is ultra vires th o  p o w e rs  o f  th e  
B o a r d — o v e n  s o — ho h as n o  r ig h t  t o  th o  o c cu p a t io n  a n d  c o n t r o l  o f  th o  
R e s t -H o u s e .  T h e  p la in t, prima facie, does not d is c lo se  a r ig h t  t o  th o  
o c c u p a t io n  o f  th o  R e s t -H o u s e  in  q u e st io n . H is  cau ses  o f  a c t io n  a p p o a r  
t o  b o  b a se d  o n  c o n tra c ts  o f  se rv ice .

I n  Vine v. National Dock Labour Board1, 1957 A .C . a t  p a g e  4 S 8 , L o r d  
K e i t h  sa id —

“  N o r m a lly , a n d  a p a r t  fr o m  th o  in terv en tion  o f  s ta tu te , th o ro  w o u ld  
n o v e r  b o  a  n u llity  in  te rm in a tin g  a n  o rd in a ry  c o n t r a c t  o f  m a s te r  a n d  
so rv a n t. D ism issa l m ig h t  b e  in  b reach  o f  c o n tr a c t  a n d  s o  u n la w fu l, 
b u t  c o u ld  o n ly  so u n d  in  d a m a g e s

»  (1957) A .C . at p. 4SS.
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I  d o  n o t  w ish  t o  s a y  m o r o  re g a rd in g  th e  p la in t i f f ’s c la im s  a s  th e  m a in  
ca se  i3 p e n d in g . O n  th e  a rg u m en ts  a d d u c e d , a n d  th o  m a te r ia l p la c e d  
b e fo ro  u s in  th e  p r e se n t  a p p e a l, I  am  o f  th e  v ie w  th a t  th e  p la in t i f f  is  n o t  
e n t it le d  t o  a n  in te r im  in ju n c t io n . S u ch  a n  in ju n c t io n  is  g r a n te d  o n  
e q u ita b le  g ro u n d s  a n d  th e  c o n d u c t  a n d  d e a lin g s  o f  th o  p a rt ie s  b o fo r e  th o  
a p p lic a t io n  t o  C o u r t  s h o u ld  b o  ta k e n  in to  co n s id e r a t io n . (V id e  V o lu m e  
21 S im oncU  E d it io n  o f  H a ls b u r y , p a g e  30 7 .)

T h e  p la in t if f  a c c e p te d  e m p lo y m e n t  u n d er  th o  B o a r d . W h e n  h o  w a s 
d is co n t in u e d  b y  th o  B o a r d , h o  ra ised  n o  p r o te s t . H e  th e n  w o r k e d  f o r  
th o  d e fe n d a n t  o n  th e  c o n d it io n s  o ffe re d  t o  h im . W h e n  h o  w a s fo u n d  
u n fit  a n d  d is co n t in u e d , h e  o b ta in e d  a n  e x te n s io n  fr o m  th e  d e fe n d a n t  
o n  co m p a ss io n a te  g r o u n d s  a n d  a t  th o  e n d  o f  th e  e x te n s io n , h o  filed  t h is  
a c t io n . H e  is  a n  o m p lo y o e  w h o , so  fa r , h as fa i le d  t o  s h o w  th a t  h o  h a s  
a n y  r ig h t  t o  re m a in  in  o c c u p a t i o n ; b u t, h o  s t ill re m a in s  in  th o  r e s t -  
h ou se  a n d  p r e v e n ts  th e  d e fe n d a n t , o r  a n y o n e  o lse , fr o m  c o n tro ll in g  it .

I  a m  o f  th e  v ie w  th a t  a n  in ter im  in ju n c t io n  sh o u ld  n o t  h a v o  b e e n  
g ra n te d  t o  th e  p la in t if f  in  th is  case.

T h e  o r d e r  o f  th e  le a rn e d  D is t r ic t  J u d g e  is  s e t  a s id e . T h e  d e fe n d a n t  is  
o n t it le d  t o  c o s ts  o f  th is  a p p e a l.

W eeram antby , J .— I  agree.

Order set aside.


