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1948 P resen t: Dias, Commissioner o f Assize.
A p p l i c a t i o n  u n d e r  S e c t i o n  224 (1) o f  t h e  C r i m i n a l  

P r o c e d u r e  C o d e .

T H E  K IN G  v. T H E L E N I S  A P P U H A M Y  e l al.

13—‘M . C., Colombo, 37,123 .
Jury—Election by accused of one panel of jurors—Application by Crown for 

trial before a different panel—Discretion of Judge—Criminal Procedure 
Code, ss. 165b and 224 (1).
Where, in the Magistrate's Court the prisoners, who were all Sinhalese, 

elected, under section 166b' of the Criminal Procedure Code, to be tried 
by a Tamil-speaking jury and the Attorney-General • moved under 
section 224 (1) of the Criminal Procedure Code for a "direction that the 
trial should take place before an English-speaking jury-,- 

Held, that, as convenience demanded that the trial should take place 
before an English-speaking jury and, .particularly, as there was-, no 
satisfactory reason given by the accused ..that any prejudice would be 
caused to any of them by being so tried, the Court ought to exercise its 
discretion under section 224 (1) of the Criminal Procedure Code and 
direct that the trial' should be held hefofe an English-speaking jury.
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F P L IG A T IO N  b y  th e  A ttorn ey -G en era l th a t a  tria l sh ou ld  take
p la ce  before  a  p a n el o f  ju rors d ifferent from  th at e le c ted  b y  th e

H . H . Basnaydke, A cting Solicitor-General (w ith  h im  P . S. W . A beye- 
w ar dene, C.G.), fo r  th e A ttorn ey -G en era l.

Nihal Gunasekera  fo r  th e respon den ts.

J u n e  5, 1945. D u s ,  C o m m ission er  of  A s s iz e .
I n  th e M ag istra te ’ s C ou rt th e  prisoners, w h o  are a ll Sinhalese, e lected  

u n d e r  section  165b o f  th e  C rim inal P roced u re  C ode to  b e  tried  by  a 
Tamil-speaking  ju ry . T h e  S olic itor-G en era l has m o v e d  th e C ou rt under 
s e c t io n  224 (1) for a  d irection  th at th e  tria l sh ou ld  take p lace  before  an 
English-speaking  ju ry .

I t  is su bm itted  on  b eh a lf o f  th e  p rosecu tion  th at th e  prisoners and  all 
t h e  w itnesses are S inhalese. I t  is u rged  th a t if  th e  tria l takes p la ce  before  
a  T am il-speak in g  ju ry  ev ery  qu estion  p u t  to  th e  w itnesses w ill have to  b e  
translated  from  E n g lish  in to  T a m il fo r  th e  b en e fit o f  th e ju ry , and in to  
S in h a lese  so th at the w itn esses m a y  understand th e question .

F u rth erm ore, th e ev id en ce  w ou ld  h ave to  b e  in terpreted  from  th e 
S in h a lese  language to  E n g lish  w h ich  is th e language o f  th e  C ou rt and  
th e n  to  T am il. T h e  C row n  su bm its th at th e resu ltant delays in  th e  
progress o f  th e trial w ou ld , w h ile  am ou n tin g  to  a w aste  o f  p u b lic  tim e, 
c o n fe r  n o  correspon d in g  ad vantage on  th e accu sed . I t  is a lso su bm itted  
th a t  n o adequate reasons h ave  been  sh ow n  w h y  th ese S inhalese accused  
sh o u ld  be tried by  a T am il-sp eak in g  ju ry .

C ounsel fo r  th e accu sed  in fo rm ed  th e  C ou rt th at the accu sed  persisted  
in  their d esire  to  b e  tried  b y  a  T am il-sp eak in g  ju r y ; and  th at h e w as 
in stru cted  th at his c lien ts  fear th at “  a  S inhalese-speaking ju ry  w ill be  
in flu en ced  by  th e o th er side ” . T h e  accu sed , h ow ever, d id  n o t an ticip ate  
th a t such  a th ing w ou ld  h ap p en  w ere th e tria l to  take p la ce  be fore  a 
T a m il-sp eak in g  ju ry . C ou n sel su ggested  th at it  m igh t b e  possib le  to  
s e le c t  from  am on gst th e  T am il-sp eak in g  ju rors som e g en tlem en  w h o  
c o u ld  speak  E n g lish , so  th a t th e d ou b le  in terpretation  m igh t th ereby  
b e  avoided .

T h e  last suggestion  ca n n ot b e  en terta ined . I t  w ou ld  b e  qu ite  im p rop er 
a n d  irregular to  se lect E n g lish -sp eak in g  person s from  am on gst a panel 
o f  T am il-speak in g  ju rors an d  th en  treat th em  as if  th ey  w ere an E n g lish - 
sp eak in g  ju ry . T h e  C ou rt ca n n ot be  a p a rty  to  su ch  an arrangem ent. 
I f  a  T am il-speak in g  ju ry  is su m m on ed , th ey  m u st b e  treated  as suoh . 
T h e  ju rors m u st b e  se le cted  b y  lo t  in  th e usual w ay  regardless o f  w h eth er 
th e y  can  sp eak  E n g lish , an d  th e  qu estion s to  th e  w itnesses, th e  ev id en ce , 
th e  sp eech es o f  cou n se l and  th e su m m in g -u p  m u st a ll b e  in terpreted  to  
th e m  in  T am il.

A  qu estion  sim ilar to  th a t w h ich  has n ow  arisen  w as recen tly  d ec id ed  
b y  m e ,*  and  w h a t I  th en  d ec id ed  ap p lies to  th e fa c ts  o f  th is case . U n der 
se c t io n  165 w h en  a  prisoner e lects  h is ju ry  h e  “  sh all b e  bound by  and 
■may b e  tried  ”  accord in g  to  h is e le ction , su b je ct  h ow ev er  in  a ll cases to  th e 
p rov is ion s  o f  section  224.

accu sed .

Cur. adv. vult.

• Vide (1945) 46 N. L. B. 198.—(Ed.
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Section  224 (1) provides th at th e  ju ry  shall be  taken from  th e panel 
e lected  b y  th e  accu sed  “  unless the Court otherwise directs A  ju d icia l 
discretion is thus vested  in  th e trial Ju dge a6 to  w hether he w ill “  otherwise: 
direct

I  can not see on  w hat grounds these accused  fear that a S inhalese- 
speaking ju ry  w ou ld  b e  in fluenced b y  “  th e  other side I  presum e- 
th e  “  other side ”  refers to  th e private  aggrieved parties and n ot t o  
H is  M a jes ty ’s A ttorney-G en eral w ho is th e  “  oth er party ”  to  th is case - 
N o affidavit has been  filed  o r  o th er  ev id en ce  p laced  before m e  to  sh o w  
that these accused  entertain  any reasonable grounds for  their fears- 
There is n o m aterial w hatever be fore  m e to  show  th at t h e  fears entertainetk 
b y  th e accused  h ave any reasonable foundation  in fa ct. O ne m u st 
assum e that jurors are h onest m en . I f  the trial lasts for  m ore than  o n e  
day the oath  o f  separation  w ill be  adm inistered to  th e jury  under se c tion  
241 (2). In  proper cases th e  C ourt is em pow ered  b y  section  241 (1) t o  
d irect that the jury  shall b e .k e p t  together during any ad journm ent. I f  a  
juror is proved  to  have held  any im proper com m u n ica tion  w ith  a p erson  
other than a fe llow  juror be fore  the verd ict is g iven , h e renders h im s e lf  
liable to  the penalties o f  con tem p t o f  C ourt in  section  241 (3). I f  a  
S inhalese-speaking ju ry  can  b e  tam pered  w ith , w hat reason is there for- 
supposing th at a T am il-speaking ju ry  o r  an E nglish -speaking jury  for  a  
m atter o f  that, w ill be  im m u ne from  such  attem p ts?  I  am  clearly  o f the- 
v iew  th at th e reason  g iven  b y  th e  accused  for  their election  o f a T am il- 
speaking ju ry  does n ot carry  conv iction .

A fter  carefu l consideration  I  am  com p elled  to  hold  that no reasonable- 
grounds ex ist for  the apprehensions o f  th e defence.

C onvenience dem ands th at th is trial shou ld  take p lace  before  an. 
E nglish -speaking ju ry , particu larly  as n o preju d ice  w hatever w ill b e  cau sed  
to  any o f  these prisoners b y  being  so tried . H a d  the accused  e lected  to - 
b e  tried b y  a S inhalese-speaking ju ry , an ap plication  b y  the Crow n fo r  a  
tria l b y  som e other ju ry  w ou ld  require cogen t grounds to  su cceed . I n  th is- 
case the attitude o f  th e accused  is unreasonable, w hile th e position  ta k en  
up  by  the C row n is bo th  fair and reasonable. I  therefore think that th is- 
is a  case in  w h ich  the C ourt ou gh t to  exercise its discretion  under section  
224 (1).

I  therefore d irect th at th is shall be  h eld  before  an English-speaking:, 
jury.

Application allowed ..


