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S E TTLE M E N T  O FFIC ER  v. V A N D E R  PO O R TE N  et al.

120— D. C. ( In ty )  Ratnapura, 6,940.

• P r i v y  C o u n c il— A p p lica tio n  fo r  cond itiona l lea ve— F in a l O r d e r — O rd e r  m ade  

b y  th e  D is tr ic t  C o u r t  on th e  ex erc ise  o f  specia l ju risd iction — N o  appeal 
to  S u p re m e  C o u r t— O r d e r  n o t  a ppea lable  to  P r iv y  C o u n c il— T h e  A p p ea ls  

( P r i v y  C o u n c i l ) O rd in a n ce  (C a p . 85), s. 3.

No appeal lies to the Privy Council from an order made by the Supreme 
Court dismissing an appeal from the District Court from an order made 
by the latter in the exercise of a special jurisdiction vested in it under the 
Waste Lands Ordinance.

A  final order means an order which finally disposes of the rights of 
parties.

Polaniappa Chettiar et al' v .  T h e  Mercantile B a n k  o f India et al 
(43 N. L. R. 352) referred to.

TH IS  was an application fo r conditional leave to appeal to the P r ivy  
Council.

H. V . Perera, K .C . (w ith  him  E. G . W ickremanayake), fo r  the petitioner. 

-H. H. Basnayake, C.C., fo r  the Settlem ent Officer (respondent).

Cur. adv. vu lt.



July 14, 1942. H o w a r d  C.J.—

This is an application fo r conditional leave to appeal to the P r iv y  
Council under Rule 1 (a ) contained in the Schedule to The Appeals 
(P r iv y  Council) Ordinance (Cap. 85). The application is opposed by 
Counsel fo r the respondent on the fo llow ing  grounds : —

(a ) The order from  which leave to appeal is prayed is not a final judg­
ment o f the C ou rt;

(b ) The order from  which leave to appeal is prayed was not made in
a c iv il suit or action in the Supreme Court w ith in  the m eaning 
o f these words in section 3 o f Cap. 85 ;

(c ) As the Supreme Court held that there was no appeal from  the order
o f the D istrict Judge, there was no suit or action in the Suprem e 
Court and hence there could be no appeal to the P r iv y  Council.

W ith  regard to (a ) ,  various cases have been cited by Counsel fo r  the 
applicant including Palaniappa C hettia r and Tw o O thers v. M ercan tile  
Bank o f Ind ia and O th ers '. In  m y judgm ent in that case, I  cited the 
fo llow in g  passage from  the judgm ent o f F ry  L.J., in Salaman v. 
W a rn e r ' :  —

“ I  think the true definition is this. I  conceive that an order is 
‘ final ’ on ly where it  is made upon an application or other proceeding 
which must, whether such application or other proceedings fa il or 
succeed, determ ine the action. Conversely, I  think that an order is 
‘ in terlocu tory ’ where it cannot be. affirmed that in either event the 
action w ill be determ ined.”

In  citing this definition I  was misled by the fo llow in g  passage from  the 
judgment o f Viscount Cave in Ramchand M an jim a l and O thers v. G overd - 
hands Vishandas Ratnachand and O th e rs ' :  —

“ The question as to what is a final order was considered by the 
Court o f Appeal in the case o f  Salaman v. W arner and that decision was 
fo llow ed  by the same Court in the case o f Bozson v. A ltr in ch a m  Urban  
D is trict Council. ”

R eference to the case o f Bozson v. A ltr in ch a m  Urban D is tr ic t C o u n c il ' 
shows that Salaman v. W arner (supra ) was not fo llow ed, but an earlier case.- 
Shubrook v. T u fn e llz, which was in conflict w ith  the decision in Salaman. v. 
W arner. The principle laid down in Shubrook v. T u fn e ll (supra ) was that, 
i f  the judgment entered put an end to the action, the order was final.

The .test o f finality was further considered by ,th e  P r iv y  Council in the 
latter case o f A bdu l Rahman v. Cassim and Sons" w here the earlier case 
was cited. It  was held that the test o f finality is whether the order 
“  finally disposes o f the rights o f the parties ” . W here the order does not 
fina lly dispose o f those rights, but leaves them “  to be determ ined by the 
Courts in the ordinary w ay  ”  the order is not final. H aving regard  to the 
decisions in Bozson v. A ltr in ch a m  U rban D is tr ic t C ouncil (supra ) and A b d u l 
Rahman v. Cassim & Sons (supra ) the passage cited by  m e  in Palaniappa  
C hettia r v .M ercan tile  o f  Bank Ind ia (supra ) from  the judgm ento fF ry  L.J.in 
Salaman v.W arner (supra ) cannot be regarded as the law. The test o ffinality

1 43 N .  L . R .  332. = .4 .1. R . 1920, P .  C . SO. 3 (1882) 9 Q. B . D . 621.
* (1891) 1 Q. B . 734. > (1903) 1 K .  B . 547. 6 A .IJ { .1 9 3 3  P .  C. 38.
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ilTthat formulated in Shubrook v. Tu fn e ll (supra ). The rights o f the plirties 
in the present case w ere in m y opinion finally disposed o f by the order made 
by the Supreme Court. Hence is was a final order.

The question as to whether the order was made in a “ c iv il sui: or 
action in the Supreme Court ”  does not lend itself to such easy solution. 
I t  has been contended by M r. Basnayake fo r the respondent that the 
District Court in this case was not exercising the jurisdiction conferred on 
it by the Courts Ordinance, but was sitting as a special tribunal. 
The Courts Ordinance provides for an appeal to the Supreme Court only 
in cases w here the D istrict Court is exercising the jurisdiction conferred 
on it by the Courts Ordinance. N o appeal to the Supreme Court was 
provided by the Waste Lands Ordinance or the Land Settlement Ordinance. 
In these circumstances there was no “  c iv il action or suit in the 
Supreme C ou rt” . In  support o f this contention Mr. Basnayake cited 
various decisions o f this Court. In  Soertsz v. Colom bo M unicipa l Council ’• 
it  was held that there is no right o f appeal to the P r iv y  Council from  a 
judgm ent o f the Supreme Court bn a case stated under section 92 o f the 
Housing and Tow n  Im provem ent Ordinance, No. 19 o f 19i5. In coming 
to this decision a bench, constituted by Fisher C.J. and Drieberg J., held 
that in dealing w ith  the matter under Consideration the Supreme 
Court was not acting in exercise o f the appellate jurisdiction vested in it 
by the Courts Ordinance nor was the D istrict Court acting in exercise o f  
any jurisdiction vested in- it by  that Ordinance. The Supreme Court 
had authority to deal w ith the m atter under section 92 o f the Housing 
and Tow n Im provem ent Ordinance. This Ordinance, however, was 
silent w ith regard to applications fo r leave to appeal from  decisions under 
that section and hence finality was imposed o f them. A  right of appeal, 
i f  not expressly given, could not be inferred. M oreover, so fa r as appeals 
from  District Courts to the Supreme Court are concerned, the appellate 
jurisdiction o f the Supreme Court and the powers o f the Court o f Appeal 
relate solely to the exercise by District Courts o f the jurisdiction conferred 
upon them by the Courts Ordinance. This case was follow ed in R. M. 
A. R. A . R. R. M . v. The Comrpissioner o f  Incom e T a x ' where it was held 
that there is no right o f appeal to the P r iv y  Council from  a judgment 
o f the Supreme Court on a case stated under section 74 o f the Income Tax  
Ordinance.
■ The applicability o f these two cases involves a consideration o f the 

jurisdiction that was being exercised in this m atter both by the Supreme 
Court and the District Court. Proceedings in respect o f the premises 
w ere orig inally  commenced under the Waste Lands Ordinance, No. 1 of 
1897, by settlement notice being published in the G overnm ent Gazette on 
September 21, 1928. During the course o f the proceedings the Waste 
Lands Ordinance was repealed by the Land Settlement Ordinance, 1931 
(now  Cap. 319).. The proceedings w ere continued under the Waste 
Lands Ordinance and find order dated March 29, 1940, was made under 
that Ordinance as amplified by sections 3 (3 ) and 32 o f the Land Settle­
ment Ordinance. No claim  in pursuance o f the notice o f September 21, 
1928, had been made by the applicant or by A . J. Vander Poorten 
w ith in  the tim e prescribed. Thereafter the applicants, purporting to act 

1 3'.’ -V . L . R. 62 2 37 y .  L . 17. 447
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under section 24 o f the Land Settlem ent Ordinance, presented a petition to 
the D istrict Judge claim ing the premises. Th is petition was dismissed w ith  
costs. The applicants subsequently appealed to the Supreme Court against 
the decision o f the D istrict Judge and on the respondent taking ap re lim in ary  
objection that no appeal lay, the objection was upheld and the appeal 
dismissed. The applicants now desire to appeal to the judicial Com ­
m ittee o f the P r iv y  Council against the dismissal o f their appeal by the 
Supreme Court.

lu  the Supreme Court, Counsel fo r  the applicants conceded that no 
appeal lay  under section 24 o f the Land Settlem ent Ordinance, but 
contended that the petition constituted a good and sufficient claim  under 
section 20 o f the Waste Lands Ordinance. The Court held, however, 
that section 20 did not confer a right o f appeal from  an order made 
thereunder and the prelim inary objection must prevail. In  v iew  o f the 
circumstances in which the claim  o f the applicants had arisen, can it be 
said that the latter w ere parties to a c iv il suit or action in the Supreme 
Court ? Inasmuch as the D istrict Court was not exercising any ju risd ic­
tion conferred by the Courts Ordinance, the appeal to the Supreme 
Court was not made in pursuance o f any righ t o f appeal g iven  by  the. 
Courts Ordinance. I t  was, however, contended that there was an appeal 
under section 20 o f the W aste Lands Ordinance. Th is contention was 
rejected- I f  the contention, however, had been upheld and the Supreme 
Court had proceeded to hear the appeal on its m erits and dismissed it 
there would, having regard to the decision in Soertsz v. Colom bo M u n i­
c ipa l C ouncil (supra ) , have been no righ t o f appeal to the P r iv y  Council, 
in v iew  o f the fact that no specific right o f appeal to such authority is 
g iven  by the Waste Lands Ordinance. In  m y opinion, the applicants 
are not in any better position by reason o f the fact that the appeal was 
dismissed by reason o f a prelim inary objection which Was upheld w ith  
regard to the jurisdiction o f the Supreme Court.

Fc.r the reasons I  have given, the application fa ils and must be 
■dismissed w ith  costs.

be  K r e t se r  J.— I  a g r e e .
A p p lica tion  refused.
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