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1913. 

i (1904) 10 N. L. R. 196. 2 (1902) 6 N. L. R. 108. 

Present: W o o d R e n t o n A . C . J . 

S U B A S E R I S v. P R O L I S . 

221—C. B. Tangalla, 7,060. 

Sale pending partition action—Sale of share which would be allotted under 
final decree—Is sale valid ? 

A sal© by a party to a partition action after interlocutory decree 
and before final decree " of all the advantages or disadvantages, 
such as costs, & c , and also the share which he would b e entitled 
t o either in common or partition " b y virtue of the decree in the 
partition action, was held t o be valid, a n d not obnoxious t o seotion 
17 of the Partit ion Ordinance. 

•"J*HE fac t s appear f rom t h e j u d g m e n t . 

H. A. Jayewardene, for t h e plaintiff, a p p e l l a n t . — T h e sa le b y 
D i n e s h a m y t o t h e plaintiff i s n o t r e p u g n a n t t o s ec t ion 17 of 
the Part i t ion Ordinance, a s only t h e share w h i c h D i n e s h a m y 
wou ld be declared ent i t l ed t o under t h e final decree w a s sold . I t 
w a s he ld in Louis Appuhamy v. Punchi Baba 1 t h a t a sa le or 
mortgage e x e c u t e d during t h e p e n d e n c y of a part i t ion sui t in respec t 
of a share or interest to w h i c h a person m a y b e c o m e ent i t l ed 
after t h e terminat ion of s u c h su i t i s va l id , and is no t affected 
b y sec t ion 17. 

Balasingham, for t h e de fendant , r e s p o n d e n t . — T h e m o r t g a g e i n 
ques t ion in t h e case of Louis Appuhamy v. Punchi Baba 1 w a s 
e x e c u t e d after t h e decree t o se l l w a s entered and before t h e cert i f icate 
of sa le w a s granted by t h e J u d g e . T h e S u p r e m e Court very r ight ly 
h e l d there that a mortgage after t h e decree for sale w a s val id . T h e 
certif icate of sa le granted b y a J u d g e in t h e case of a sa l e c a n n o t b e 
considered a " final decree " as o n e entered under sec t ion 9. T h e 
opinion of Sir Charles L a y a r d C.J . t h a t a sa le e x e c u t e d during t h e 
p e n d e n c y of t h e part i t ion su i t in respec t of a share t o w h i c h a 
person m a y b e c o m e ent i t l ed is val id , is m e r e l y an obiter dictum. 
T h e case w a s dec ided o n o ther grounds . 

I t w a s . he ld b y t h e F u l l Court in Annamalaipillai v. Perera 2 

t h a t a sale during the p e n d e n c y of a part i t ion sui t i s abso lu te ly 
vo id . I t wou ld b e anomalous if t h e binding effect of t h a t dec i s ion 
could be got over b y adopt ing a paraphrase of t h e word " s a l e . " 
W h e r e a party t o a part i t ion case se l l s h i s undiv ided share, h e on ly 
se l l s w h a t wou ld b e a l lot ted t o h i m under t h e final decree . A sa le by 
a party t o a suit during t h e p e n d e n c y of e v e n a n act ion rei vindicatio 
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1913. c a n n o t g ive t h e v e n d e e anyth ing more or l e s s t h a n w h a t t h e Court 
r g ives t h e vendor, Part ies should not be al lowed t o evade the 

Prolis provisions of. sect ion 1 7 m th is manner . 

H. A. Jayewardene, in reply. 

Cur. adv. vult. 

J u l y 11, 1913. WOOD RENTON A . C . J . — 

This is an act ion under sec t ion 247 of t h e Civil Procedure Code, 
i n wh ich t h e plaintiff c la ims t h a t a certain land, se ized by t h e 
defendant as t h e execution-creditor of o n e D i n e s h a m y as h i s 
property, should be released. T h e land in quest ion formed the 
subject of a part i t ion act ion, and w a s al lotted to D i n e s h a m y by 
t h e decree in t h a t act ion. Prior to t h e final decree, a l though 
subsequent t o t h e interlocutory decree, however, D i n e s h a m y had 
ass igned t o t h e plaintiff " all t h e advantages or d isadvantages , 
such as cos t s , & c , and also t h e share w h i c h h e would be ent i t led 
t o e i ther in c o m m o n or p a r t i t i o n , " by virtue of t h e decree in t h e 
partit ion act ion. T h e final decree did in fact allot to D i n e s h a m y 
t h e divided share wh ich h e had previously transferred t o t h e 
plaintiff. T h e decis ion in this case depends on t h e quest ion whether 
t h a t transfer, m a d e as it w a s before t h e final decree in t h e partition 
ac t ion , i s vo id in c o n s e q u e n c e of t h e provisions of sec t ion 1 7 of 
Ordinance N o . 1 0 of 1863. T h e learned Commiss ioner of R e q u e s t s 
has answered this quest ion in t h e affirmative, and has d ismissed 
t h e plaintiff's act ion w i t h cos t s . I n m y opinion it should h a v e 
b e e n answered in t h e negat ive , and the plaintiff i s ent i t l ed to succeed. 
I t m u s t b e r e m e m b e r e d t h a t sec t ion 1 7 of t h e Part i t ion Ordinance 
i m p o s e s a fe t ter on t h e free al ienation of property, and the Courts 
ought t o s ee that that fetter i s no t m a d e more comprehens ive t h a n 
t h e language and t h e intent ion of t h e sect ion require. T h e sect ion 
itself prohibits on ly , in t e r m s , t h e al ienation of undivided shares 
or interests in property w h i c h is the subject of partit ion proceedings 
whi l e t h e s e proceedings are stil l pending , and t h e clear object of 
t h e e n a c t m e n t w a s t o prevent t h e trial of partit ion ac t ions from 
be ing de layed by t h e intervent ion of fresh parties whose interests 
h a d b e e n created s ince t h e proceedings began . S u c h a transfer 
as w e h a v e t o deal w i t h in the present case i s no t touched e i ther by 
t h e language or by t h e spirit of sect ion 1 7 of Ordinance N o . 10 of 
1863 . I h a v e s o far considered t h e quest ion solely as one of the 
interpretat ion of t h e m e a n i n g of t h e Legis la ture . B u t t h e point 
i s n o t devoid of authority . There is n o decis ion w h i c h direct ly 
supports t h e conc lus ion at w h i c h t h e learned Commiss ioner of 
R e q u e s t s h a s arrived. Sec t ion 17, as w e all know, has g iven rise 
t o considerable d i scuss ion a n d difference of judicial opinion in 
regard t o t h e quest ions w h e t h e r a n a l ienat ion effected i n contraven­
t i o n of i t s prohibit ion i s v o i d or mere ly voidable ( s e e Anamalay v. 
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SuppTemaniam Chetty1), and w h e t h e r i t c o n t e m p l a t e d o n l y vo luntary 
al ienat ions or e x t e n d e d also t o a l ienat ions by t h e a c t of t h e l a w . 
B u t there is n o authori ty t h a t I a m aware of t o t h e effect t h a t a 
party t o an act ion of th i s character c a n n o t deal b y ant ic ipat ion 
w i t h whatever div ided interes t h e m a y u l t i m a t e l y obtain . O n 
the contrary, there is a s trong d i c t u m by Sir Charles L a y a r d C.J . , 
i n t h e case of Louis Appuhamy v. Punchi Baba,2 t o t h e effect t h a t 
a sale or mortgage e x e c u t e d during t h e p e n d e n c y of a part i t ion 
sui t , in respect of a share or interest t o w h i c h a person m a y b e c o m e 
ent i t l ed after t h e t erminat ion of s u c h sui t , is va l id , and is n o t affected 
b y t h e sec t ion in ques t ion . There is , moreover , a dec i s ion b y 
Mr. J u s t i c e W e n d t and Mr. J u s t i c e de S a m p a y d in Abdul Ally v. 
Kelaart3 in w h i c h a conveyance , pend ing a part i t ion act ion , of t h e 
proceeds of t h e sa le of property w h i c h t h e transferor m i g h t b e 
decreed in that act ion, w a s express ly he ld t o be val id . Cons ider ing 
t h e case on t h e ground b o t h of principle and of authori ty , I hold 
t h a t th i s appeal i s ent i t l ed to s u c c e e d . I s e t as ide t h e decree of t h e 
Commiss ioner of R e q u e s t s , and direct t h a t j u d g m e n t be entered 
in favour of t h e appe l lant w i t h t h e cos t s of t h e act ion and of t h e 
appeal . 

Set aside. 


