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K A N A G A R A T N A M , A pp ellan t, and A N A N T H A T H U R A I, 
R espon dent.

18— D . C. ( In ty .), Jaffna 84.

Will—Codicil—Application for probate—Objections' by respondent—-Duty of 
Court to frame issues—Testator's knowledge and approval of contents 
of will—Nature and degree of proof necessary—Party who prepared wilt 
a beneficiary—A circumstance of suspicion Civil Procedure Code,
s. 63$.

Ia  an application for the issue of probate of a Will or Codicil it is the 
duty of Court, when the respondent shows grounds, of objection to the 
application, to frame issues as required by section 533 of the 
Civil Procedure Code.

When considering whether a testator knew and approved of the 
contents of the Will the Court will take into consideration as a circum
stance of suspicion (but in no case amounting to more than a circumstance 
of suspicion) that the party who wrote or prepared the will takes a benefit 
under the will. Further, with regard to the nature and degree of proof 
that is required, the testator's instructions for, or reading over, the 
instrument are not the only satisfactory description of proof by which 
the cognizance of the contents of the will may be brought home to the 
deceased.

«

^ ^ P P E A L  from  a ju d g m en t o f the D istrict Judge o f  Jaffna.

H . V. Perera, K .C . (w ith  h im  N. Nadarajah, K .C . , and H . W . Tambiah} 
fo r  th e petition er, appellant.

N . K um arasingkam  for the respondent.

Ju n e  21, 1945. K e u n e m a n  J .—

I n  this case  the ap pellant produced  w ill P  1 dated  M ay  9, 1942, and 
asked for  probate  o f  that w ill. T he present respondent produced  further 
d ocum ents X  1 and X  2 w hich  he alleged had  been  a later w ill or cod icil 
du ly  execu ted  b y  the deceased. X  1 and X  2 are said to  have been  executed  
on  O ctober 3, 1942. A s regards th e w ill P  1 the present respondent 
d id  not d ispu te the fa c t th at probate  should  be  issued in resp ect o f  it 
*n d  the J u d g e ’s finding th at probate shou ld  be  issued in respect o f  the 
d ocu m en t P  1 m u st therefore be affirm ed.

T he on ly  qu estion  is w hether the Ju dge has righ tly  ordered probate to 
issue in  resp ect o f  th e docu m en ts X  1 and X  2. N ow , it has been  clearly  
la id  dow n in ou r law  (see  Andrado v. Silva *) th at “  it lies upon the pro
pounders to  prove  (1) th e  fa c t o f  execu tion , (2) the m en ta l com p eten cy  
o f  the testator, (3) h is kn ow ledge and approval o f  the con tents o f  the 
w ill. I f  the c ircu m stan ces are su ch  that a suspicion  arises affecting, 
on e o f  these m atters it  is fo r  the propounders to  rem ove it ” .

In  th is case  th e  learned D istr ict Ju dge has failed  to  fram e issues as . 
h e  w as requ ired to  d o  under section  533 o f  th e C ivil P rocedu re  C ode,
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and th e  case  p roceed ed  to  tria l on  certa in  statem en ts m a d e  b y  co u n se l, 
l a t h e  course  o f  th e  proceed in gs M r. A d v oca te  K u lasingham , w h o  a p p eared  
for th e presen t ap pellan t, sa id  th at h e  in sisted  u pon  th e d ocu m en ts  being; 
proved  in  solem n  fo rm , th qt is, th e p ro o f o f  th e  m akin g  o f  th e  d o cu m e n ts  
by th e  testator and her m en ta l ca p a city  to  m ak e it, N ow , u ndou bted ly  
the use o f  the w ords “  in so lem n  fo rm  ”  appears to  ca tch  up  a ll th e th ree  
eletnents w hich  are requ ired  as p ro o f under ou r  law , b u t the la tter part, 
o f  h is sta tem en t m a y  w ell be  in terpreted  to  restr ict th e  e lem en ts  to  twoi 
and n ot three, n am ely , th e  m akin g  o f  th e  d ocu m en ts  and th e m en ta l 
cap a city  o f  th e  testa trix  an d  in  v iew  o f  th is som ew h a t am bigu ous sta te 
m en t it is possib le  th at there m a y  h ave  been  som e m isunderstanding b y  
the parties. I n  fa c t  on e o f  th e  e lem en ts w h ich  is . la id  d ow n  as requ isite  
under our law  has n ot been  su fficien tly  con sidered  in  th e C ou rt b e low  or 
by  the J u d g e  h im self, n am ely , w h eth er th e testatrix  kn ew  and ap proved  
o f  th e con ten ts o f  th e w ill X  1 and X  2. T h e  Ju d g e  has n o t d irected  h is  
atten tion  t o '  th e various p ieces o f  ev id en ce  bearing  upon  th e  m a tter , 
nor has he analysed th at ev id en ce  and stated  h is considered  con clu sion s 
on  th at m atter. In  th e circu m stan ces  it is d ifficu lt to  u p h old  th e  find ing  
o f  the ju d g e  th a t  th e  d ocu m en ts  X  1 and X  2  sh ou ld  b e  ad m itted  
to  probate .

T here is on e further m a tter  w h ich  m a y  w e ll h ave  b een  considered  
b y  the ju d g e  in  con n ection  w ith  th e  issue o f  probate . I n  Barry v . Butlin  1 
it  has b een  laid dow n  th at “  i f  a p a rty  w rites or prepares a w ill under 
w h ich  he takes a ben efit th at is a c ircu m sta n ce  w h ich  ou gh t generally  
to  ex cite  th e susp icion  o f  th e  C ou rt an d  ca lls  u pon  it to  be  v ig ilan t an d  
jea lou s in exam ining th e ev id en ce  in su p p ort o f  the in stru m en t ” . N ow , 
in th is case the ev id en ce  led  appears to  show  th at the d ocu m en ts  X  I  
an d  X  2 w ere n ot draw n up  on  th e  in stru ction s o f  th e testatrix  and in  fa c t  
w ere prepared b y  th e presen t resp on d en t fo r  h is ow n  pu rposes. F u rth e r  
the docu m en ts X  1 and X  2 are in  th e E n g lish  language w h ich  th e testa 
tr ix  cou ld  neither read  nor w rite . A ccord in g ly  th is w as a m a tter  w h ich  
the C ourt had  to  bear in  m in d  in con sid erin g  w h eth er th e d ocu m en ts  X  I  
and X  2  shou ld  b e  ad m itted  to  probate .

N ow , in Barry v . B utlin  there are a lso la id  d ow n  certa in  qu a lifica tion s  
w h ich  perhaps I  m a y  q u ote . “  A ll th a t ca n  b e  tru ly  said is th at if a person  
w hether a ttorney  or n ot prepares a w ill w ith  a leg a cy  to  h im se lf it is  
a t m ost a susp icious c ircu m stan ce  o f  m ore  o r  less w eigh t a ccord in g
to  th e fa c ts  o f  each  p a rticu lar case  in  som e o f  n o  w eigh t at a ll.....................
B u t  in  n o case am oun ting  to  m ore  th an  a  c ircu m sta n ce  o f  su sp icion  
dem an din g  the v ig ilan t care  an d  c ircu m sp ection  o f  th e  C ou rt in  in vestigat
ing  th e  case  and ca llin g  u p on  it n o t to  gran t probate  w ith ou t fu ll a n d  
en tire  satisfaction  th a t th e in stru m en t d id  exp ress th e  re a l in ten tion s o f  
th e  deceased  ” . F u rth er  w ith  regard to  th e  n atu re and  degree o f  p r o o f  
th a t is requ ired in  th ese  cases Barry  » .  B utlin  la ys  dow n  th is  p r in c ip le : 
“  N or can  it  be  necessary  th at in  a ll su ch  cases even  i f  th e  te s ta tor ’ s  
ca p a city  is d ou b tfu l th e  precise  sp ecies  o f . ev id en ce  o f  th e  d ecea sed ’s  
kn ow led ge  o f  th e w ill is to  b e  in  th e shape o f  in stru ction s for , or  read in g  
ov er  ,;th £  instrum ent. T h e y  fo rm  n o  d o u b t th e  m ore  sa tis factory  b u t
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th ey  are n ot th e on ly  satisfactory  description  o f  proof, b y  w hich  the 
cogn izance o f  the con tents o f  the w ill m a y  be brought h om e to  th e 
deceased . T h e  C ourt w ou ld  naturally  look  fo r  such  ev idence. I n  som e 
oases it m ight be im possible to  establish  a  w ill w ithout it bu t it has no 
right in  every  case to  require it

I  have given  these qu otations’ in fu ll w ith  a v iew  to  assisting the Judge 
*in further proceedings w h ich  w e consider necessary in th is case. In  
v iew  o f  th e  fa c t th at these tw o  im portant m atters have n ot received  the 
consideip tion  w hich  th ey  require, it  is necessary that w e shou ld  set 
aside th e order that probate  sh ou ld  issue in  respect o f  the docum ents X  1 
a n d  X  2 bu t at the sam e tim e  w e affirm  the finding o f  the D istrict Judge 
th at the testatrix  ex ecu ted  th is d ocu m en t on  O ctober 8, 1942, in the 
presence o f  five w itnesses w h o also signed the docum ent as such . W e  
further affirm  the finding o f  the D istrict Judge that the testatrix was o f  
sound m en ta l condition  and understood the nature o f  the acts she was 
doing w hen  she w as signing the cod icil.

■ • T h e m atter th at rem ains for  decision  b y  the Court is w hether the testa
tr ix  knew  and ap proved  o f  the contents o f  the d ocum ents and fu rth er 
th e  Court w ill g ive consideration  to  the fa c t th at the d ocum ents X  1 and 
X  2 appear to  have been  prepared by  the party  w ho now  cla im  a benefit 
under them  and the C ourt w ill apply  the princip les la id  dow n  in Barry 
v . Butlin  or any other E n g lish  cases w hich  m a y  be c ited  to  the Judge. 
I t  is very  desirable th at even  at th is stage proper issues should  be fram ed 
to  cover  th e m atters n ow  in dispute. T h e case w ill go  back  for trial on  
the m atters referred back  to  the D istrict Judge.

T h e costs o f th is appeal and the inquiry already had  w ill be in 
th e discretion  o f  the D istrict Ju dge w h o hears the m atter anew.

Jayetileke J .— I agree.
Case Bent back.


