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W IJ E S IN G H E  H A M IN E  v. E K A N A Y A K E  e t  al.

4— D. C. M atara, 11,374.

P r i v y  C o u n c il— A p p lica tio n  fo r  con d ition a l lea v e— N o t ic e  b y  post—N o t ic e  in  

le tte r  add ressed  to  a noth er— S u ffic ien cy o f n o tice— N o t ic e  to  a ll pa rties  

necessary— T h e  A p p e lla te  P ro c e d u re  (P r i v y  C o u n c i l )  O rd e r , 1921, r. 5. 

W h ere  notice o f an  application fo r  conditional leave  to appeal to the 
P r iv y  Council w as  given  by  a letter containing the notice, sent through  
the post to the party  to an  address w here  the party  w as  know n  to be  
staying, and w h e re  there w as  no denial o f its receipt by  the party,—

H e ld , that the notice w as  sufficient to com ply  w ith  the requirem ents of 
ru le  5 o f the A ppe lla te  P rocedu re  (P r iv y  C ouncil) O rder, 1921.

J osep h  v . S ock a lin ga m  C h e t ty  (32 N . L . R . 59) fo llow ed .

W h ere  notice to a party  w a s  enclosed in a letter addressed to another 
party  to w hom  also notice had to be  given,—

H e ld , that such notice w as  insufficient.

F ra d d  v . F e rn a n d o  (36 N .  L . R . 132) applied.

H e ld  fu rth er , that notice must be  given  to a ll the parties in w hose  
favou r the judgm ent appealed against w as  given.

T H IS  was an application for conditional leave to appeal to the P rivy  

Council.

H. V. P erera . K .C . (w ith  him N. E. W eerasooria , K .C ., and C. J. Rana- 
tu n g e ) , for the plaintiffs-respondents.— Under ru le 5 of the Appellate  
Procedure (P r iv y  Council) Order, 1921, service of notice has to be effected 
on the opposite party personally. Personal notice means the actual
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handing over of a copy of the notice to the party required to be noticed—  
Piyadasa v. H ew a v ita ra n e ', G oonera tn e v. T he B ank o f C h ettin ad !, Fradd  
v. Fernando.’ •’

N. K . C h oksy  (w ith  him M iss M eh ta  and M . R atn am ), for the petitioners, 
defendants-appellants.— A  despatch of a copy of the notice by  registered 
post is sufficient— Joseph  v. Sockalingam  C h etty .' There can be no doubt 
that the notice w as duly served on the first plaintiff. There is no affidavit 
from  her denying receipt of notice. A s  regards the second plaintiff, there 
w as no need to serve any notice at all on him. H e w as joined m erely as 
the husband of the first plaintiff, and is not a necessary party— G aintota  
N ona v. M anuel The words “ opposite party ” in rule 2 of the schedule 
to Appeals (P r iv y  Council) Ordinance, Cap. 85, contemplate a party who  
w ou ld  be prejudicially affected by  the appeal. The meaning of “ neces
sary party ” is considered in Official T ru stee  o f  B engal v . B en ode Behari 
G hose M ai “ Ibrahim, v. B eeb ee  e t  al. \ F ernando v. Fernando . '

A  definition of personal service as in section 59 of the C ivil Procedure  
Code does not appear in Rule 5a  of the Appellate Procedure (P rivy  
Council) Order, 1921.

H. V . P erera , K .C ., in reply.— Joseph  v. Sockalingam  C h etty  (supra) m ay  
help the petitioners, but it does not carry them all the way. In that partic
u lar case, the circumstances w ere different from  those in the present case.

I f  there are two respondents, both have to be given due notice. 
“ Opposite party ” w ou ld  include the second respondent. The appellants 
are asking for a complete reversal of the Suprem e Court decree where  
costs w ere awarded to both the plaintiffs. Further, it has been held that 
w here a party has been m ade respondent, he should be given notice even  
though no relief is claimed against him— Suppram aniam  C hettiar v. 
S enanayake e t  al

*  Cur. adv. vult.
February  22, 1940. H o w a r d  C.J.—

This is an application by  the defendants for conditional leave to appeal 
to the P rivy  Council against a judgm ent of the Suprem e Court dated 
Novem ber 28, 1939. Under rule 2 in the schedule to the Appeals (P rivy  
Council) Ordinance the applicant for leave to appeal shall w ithin fourteen 
days from  the date o f the judgm ent give the opposite party notice o f the 
intended application. Rules 5 and 5a  of the Appellate Procedure  
(P r iv y  Council) Order, 1921, made under section 4 of the Ordinance, 
makes provision fo r  the service of notices. Rule 5 provides that a 
party who is required to serve any notice may himself serve it or cause it 
to be served, or m ay apply by  motion in Court before a single Judge for 
an order that it m ay be issued by  and served through the Court. Rule  
5 a  provides that if after reasonable exertion it is found that service cannot 
be duly effected upon a party personally or upon his proctor em powered to 
accept service thereof, it shall be competent for the Court which may  
consist of a single Judge, on being satisfied b y  evidence adduced before it

1 (1936) 40 N .  L . R . 421.
* (1936) 33 N .  L . R . 289. 
3 (1934) 36 N .  L . R . 132.
* (1930) 32 N .  L. R . 59.

1 (1927) 8 C. L . Rec. 178.
61. L . R . (1924) 51 Cal. 943. 
'  (1916) 19 N .  L . R . 289.
* (1906) 9 N .  L . R . 129.

9 (1939) 16 C. L . U\ 41.



that reasonable exertion to effect service has been m ade and that service  
cannot be effected, to prescribe any other mode o f service. In  this case 
the defendants did not choose to effect service through the Court. On  
Decem ber 11, 1939, the last day but one fo r  effecting service according to 
an affidavit m ade by  the second defendant a notice w as posted by  express 
delivery to the first plaintiff addressed to her c/o H ayes Jayasundera, 
L igh t House street, Galle, her son-in-law , w here according to such affidavit 
the first plaintiff w as alleged at the time to be staying although it w as not 
her permanent address. The notice contained an intimation o f the 
defendants’ intention to appeal to the P rivy  Council against the said 
judgm ent of the Suprem e Court. The second defendant in her affidavit 
also states that in the same envelope she enclosed a copy of the said notice 
addressed to the second plaintiff as the husband of the first plaintiff as w e ll 
as two copies o f the petition filed in the application fo r  conditional leave  

to appeal, that is to say, one copy fo r each o f the plaintiffs.
It w as contended by  Counsel fo r the plaintiffs that service in the m anner 

described in the affidavit of the second defendant w as not in accordance 
w ith  the rules to which I have referred, that service of the notice had not 
been properly m ade in the case o f either o f the plaintiffs and, w ith  regard  
to the second plaintiff, not even an attempt at service had been made. 
The question as to whether the mode of service adopted in the case of the 
second plaintiff is an adequate compliance w ith  the rules m ust be consi
dered in the light of two decisions which have been cited in this case. 
In  Fradd v. F ern a n d o ' the interpretation of rules 5 and 5a  read in  
conjunction w ith  ru le 2 in the schedule to the Ordinance w as considered  
by  a Suprem e Court Bench constituted by  M acdonell C.J. and Dalton J. 
The Court- held that service upon a “ party personally ” meant the party  
w ho is to be m ade a respondent, him or herself, and that it does not in 
clude an attorney under a pow er of attorney. In  an Election Petition, 
Piyadasa v. H e w a v ita m e 3 it w as held that service on a person not duly  
appointed as the agent o f the respondent did not constitute service o f 
notice on the respondent. A pp ly in g  these two cases and giv ing the 
phraseology em ployed in rules 5 and 5a  its ordinary meaning, I  think it 
is clear that adequate service of the notice on the second plaintiff has not 

been effected.
The question as to whether tne mode of service adopted in the case of 

the first plaintiff is adequate is not so easy to answer. The cases o f Fradd v. 
F ern a n d o 1 and Piyadasa v. H e w a v ita m e 3 w ere  decided on the ground that 
the service had been effected not on the party himself, but on a different 
person alleged to be the agent of such party. Neither case dealt w ith  
w hat actual steps w ere necessary w hen an attempt w as m ade to serve the 
party himself. There is no doubt in this case that a letter containing the 
notice addressed to the party at an address w here she w as know n to be 
staying w as an attempt to serve such party. That party has not 
adopted the course of denying by  affidavit, as she m ight have done, that 
she received the letter or that she w as staying at that address. B u t a re  
the requirem ents of the law  w ith  regard  to service thus satisfied ? T h e  
case o f G oon era tn e  v. B ank o f  C h ettin a d ' w ou ld  seem to indicate that they  

1 30 X .  L . R. 132. ' ‘ 40 N .  L . R . 421.
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are not. In  that case it w as alleged by  affidavit that the proctor for the 
respondent posted by  registered post to an insolvent under the Insolvency  
Ordinance a letter, a  copy of which w as filed w ith the affidavit, and that a 
rep ly  had been received from  another proctor referring to this letter which  
had been addressed to the appellant and sending a cheque for Rs. 100 on 
account, and that the cheque had been returned. T he  Court held that 
this did not amount to personal service and referred to a dictum of 
Parke B. in the English case of G oggs v. H u n tin to w er1 in which the latter 
said as fo llow s : —

“ In. consequence of those decisions the Judges have come to the 
conclusion that, in future, there shall be no equivalent for personal 
service.”

Accepting this dictum M r. Justice A k bar held that personal service 
means an actual service on the person affected, by a duly constituted 
agent w ho hands the document into the hands of the person so affected. 
I f  this is the law , it is obvious that the service in this case effected on the 
first plaintiff falls short of w hat is required. In  the case of Joseph v. 
S ockalingam  C h etty  ‘  which w as not referred to in the report of G oonera tn e  
v . B an k o f  C hettinad  (supra) a different v iew  of the law  w as taken by  the 
Suprem e Court. That case, like the present one, w as before the Cgurt w ith  
reference to the adequacy of service of a notice on an application fo r leave 
to appeal to the P rivy  Council under rule 2 of Schedule, Appeals 
(P r iv y  Council) Ordinance. There w as proof that a letter containing a 
notice had been handed into the post office for transmission. Also, as in 
this case, there w as no denial of its receipt by  the respondent'. ■ The Court 
constituted b y  G arv in  A.C.J. and Jayewardene J., held that in those 
circumstances they are entitled to presume that' a letter which they w ere  
satisfied w as properly directed and is proved to have been handed to the 
postal authorities for transmission reached its destination in due course 
and that it w as received by  the person to whom  it w as addressed. They, 
therefore, held that there had been a sufficient compliance w ith  the require
ments of ru le  2 of the Ordinance. I  find it a matter of some difficulty 
to distinguish the facts of Joseph  v. Sockalingam  C h etty  (supra) from  
those of the present case and being an authority on the rules governing 
leave to appeal to the P rivy  Council I  am of opinion that it must be  
followed. In  these circumstances service on the first plaintiff was good.

This finding w ith  regard to service of the notice on the first plaintiff 
does not dispose o f the case. The judgm ent o f the Suprem e Court from  
which leave to appeal is requested w as in favour of both plaintiffs. The  
notice served or attempted to be served w as addressed to both plaintiffs. 
Rule 2 of the Schedule to the Ordinance provides that the applicant shall, 
within fourteen days from  the date of such judgment, give the “ opposite 
party ” notice of such intended application. Inasmuch as only the first 
plaintiff has been given notice it is obvious that compliance has not been  
m ade w ith  the provisions of the rule. Counsel for the applicant has 
contended that as the second plaintiff has not executed the deed, he is 
not a necessary party to the appeal. I  do not consider there is any  
substance in this contention. "O pposite  p a r ty ” must im ply all the 

112 M . it W. 503. 1 32 N. L. R. 59.
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parties in whose favour the judgm ent appealed against w as given. In  
this connection I  w ou ld  re fer to the judgm ent o f the Fu ll Bench in  
Ibrah im  v . B e eb ee  e t  a l .1 and Supprarhaniam  C h ettia r v . S en an ayake andl 
o th e r s ’ . In  the latter case de K retser J. held that even w hen  parties' 
against whom  no re lie f is claim ed are m ade respondents to an appeal 
notice of security should be  given to them. F or these reasons I  am  . o f  
opinion that notice has not b e en . served on the opposite party. T he  

application must, therefore, be  dismissed w ith  costs.

Soertsz J.— I  agree.
A p p lica tion  dism issed.


