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1962 Present: T. S Fernando, J.

V. H . D . VETHAMANTCKAM, Petitioner, and C. A . DAVOODBHOY,
Respondent

S. C. 548—Application in Revision in G. R. Colombo, 77,712

Appeal—Tenancy action in respect of rent-controlled premises—Decree entered for 
ejectment of tenant—Condition that writ shall not issue for some time—Application 
for stay of execution of writ pending appeal—Computation of time limit— 
Application for execution of decree pending appeal—Discretion of Court to 
refuse such application—Civil Procedure Code, ss. 761, 763.

A  tenant who seeks, pending appeal, a stay of execution of decree entered 
against him for ejectment must, under section 761 of the Civil Procedure Code, 
make his application before the expiry of the time allowed for appealing against 
the decreo, notwithstanding that the decree contains a direction that writ of 
ejectment shall not issue till a specified date has expired. The circumstance 
that the decree has directed that writ of ejectment shall not issue for a certain 
period cannot have the effect of extending the time limited by section 761.
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When a judgment-creditor makes application under section 763 o f the Civil 
Procedure Code for execution o f decree pending appeal, the existence o f a valid 
application for a stay o f execution is not the only circumstance that can be 
taken into account by the Court as militating against the issue o f writ of 
execution.

Where a tenant of rent-controlled premises prefers an appeal to the Supreme 
Court against a decree for ejectment entered against him, it is competent for the 
Court to refuse the landlord’s application for execution o f decree having regard 
to the difficulty of restoring the tenant to occupation o f the premises in the event 
of the appeal being successful.

A p p l i c a t i o n  to revise an order o f  the Court o f  R equests, Colom bo. 

Siva Bajaratnam, for th e  defendant-petitioner.

W. D. Gunasekera, for th e plaintiff-respondent.

Cur. adv. w it.

March 12, 1962. T. S. F er n a n d o , J .—

The plaintiff in C. R . Colombo Case N o. 77,712 successfully sued  th e  
defendant, his tenant, for ejectm en t o f  the latter from prem ises N o . 281 / l ,  
Galle Road, W ellawatte. Judgm ent in  his favour w as delivered b y  th e  
learned Commissioner on  29th June 1961, and w ithin  th e  appealable  
period the defendant preferred an  appeal to  th e Suprem e Court against 
th e  judgm ent which had ordered his ejectm ent. B y  th a t sam e judgm ent 
th e Commissioner had directed th a t writ o f  ejectm ent shall n o t  issue  
t ill 30th September 1961.

On 29th September 1961 th e  defendant applied to  th e Court o f  R eq u ests  
for a  stay  o f execution o f  th e  decree, and notice o f  th is  application  w as 
directed to  be served on th e  p laintiff and thereafter inquiry w as to  take  
place on 14th Novem ber 1961. M eanwhile th e p laintiff h im self applied  
for execution o f  decree pending appeal, but failed to  m ake th e  defendant 
a  party respondent to  h is application. B oth  applications appear to  
have been taken up for inquiry on  14th Novem ber 1961 in  th e  presence 
o f  counsel and proctor for both parties and, after hearing argum ent, th e  
learned Commissioner reserved h is order for 21st N ovem ber 1961 on  
which day he allowed th e application o f  the plaintiff for execu tion  o f  
decree. The defendant thereupon on the same day, w ith  notice to  the  
plaintiff, applied for a vacation o f  th at order and an interim  order stay ing  
execution of decree pending'the disposal o f  his latest application. The  
learned Commissioner by his order made on 4th  Decem ber 1961 d is­
missed the defendant’s application o f  21st N ovem ber and refused a  
stay o f  execution.

The application to  th is Court is designed really to  canvass th e  correct­
ness o f the order o f  th e Commissioner made on 21st N ovem ber 1961 
allowing the application for execution o f decree. Counsel for th e
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defendant-petitioner first contended th a t  th e p la in tiff’s  application for 
execution o f  decree should n ot have been entertained because o f  his 
failure to  com ply w ith th e im perative term s o f  section 763 o f  the Civil 
Procedure Code which require th e defendant to  have been made a  party  
to  the application. The omission on  th e  part o f  th e  plaintiff is conceded, 
as indeed is  th e  defect in  th e application. A s, how ever, th e defendant 
had notice o f  th e nature o f  the application b y  th e  tim e th e inquiry took  
place on  14th Novem ber and as he w as represented a t  th a t inquiry, I  am  
unable to  bold with th e defendant-petitioner o n  th is  first contention.

Learned counsel lor the plaintiff-respondent argued before m e th a t an  
application for stay  o f  execution can be m ade under our law only as 
provided for b y  section 761 o f th e C ivil Procedure Code which requires 
th at such an application be made before th e  exp iry o f  th e tim e allowed 
for appealing from the decree. H e contended th a t as the defendant 
failed to  make the application in  tim e th e  Court is  powerless to  grant the 
application. The circumstance th a t th e  decree directed th at writ o f 
ejectm ent shall not issue till 30th Septem ber 1961, it  w as argued, cannot 
have th e effect o f  extending th e  tim e lim ited  b y  section 761. I  think  
th is contention is a sound one, although I  find m yself unable to  agree 
with the further contention o f  counsel th a t th e  on ly  circumstance that 
can valid ly be taken into account b y  a  Court as m ilitating against an 
issue o f  writ o f  execution on application m ade under section 763 is the  
existence o f  a valid application for a  s ta y  o f  execution  made in terms o f  
section 761. The purpose of m aking a  judgm ent-debtor a party res­
pondent to  an application under section  763 is  to  enable him  to  show  
cause against a granting o f it . I f  a ll th a t a  judgm ent-debtor can be 
perm itted to  show by w ay o f cause is th a t he has m ade an application 
under section 7 6 1 ,1 venture to  th ink  th a t th e  Court is in as good a position 
as the judgm ent-debtor for acquainting itse lf  on th e point whether an 
application under section 761 has been m ade. I  th ink  the Court has a 
wider discretion in  exercising its  powers under section 763 than counsel 
is willing to  concede. W hat kind o f  security a landlord can offer will 
compensate a tenant ejected from rent-controlled premises in the event 
o f the Supreme Court in  appeal holding against th e  landlord and refusing 
ejectm ent ? The m ost law-abiding landlord w ho has ejected one tenant 
and rented his premises to  another m ay find h im self physically and legally  
incapable o f  ejecting the new ten an t so th a t he m ay comply with the  
order o f th e court o f appeal. I  am  o f opinion th a t, having regard to  the  
nature o f the suit and the relief available to  a  successful tenant-applicant, 
the learned Commissioner should have refused th e  landlord’s application 
made for execution o f  decree.

I  set aside the orders of the Court o f  R equests m ade on 21st Novem ber 
1961 and 4th  December 1961.

There w ill be no costs o f the application to  th is Court.

Application allowed.


