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Defence (Miscellaneous) Regulations—Misuse of Service petroleum—
Government Analyst's certificate— Evidentiary value of—Regulation 17b

(1), (2) and (3).
In a prosecution for misuse of Service petroleum in breach of Regulation 

17b (1) or 17b (2) of the Defence (Miscellaneous) Regulations the
. certificate of the Government Analyst that the petrolenm found in the 

accused's possession was Service petroleum is sufficient evidence to 
establish that the petroleum was Service petroleum if no objection is 
raised by the accused- that a copy of the Government Analyst’s certificate 
bad not been served on him. It is not incumbent on the prosecution to 
prove, in every case, that a copy of the Government Analyst’s certificate 
had been served on the accused, as a condition precedent to the
production of the certificate.
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^ ^ P P E A L  against an  acqu itta l b y  th e  M agistrate o f  G am paha.

D . Jansae, G .C., fo r  th e  com pla inan t, appellant.

G. E . Chitty  fo r  th e accused , respon dent.

Cur. adv. vuIt.

Ju ly  18 , 1945. S o e k t s z  A .C .J .—

This is an appeal, w ith  th e sanction  o f  the A ttorney-G eneral, against 
th e  order m ade b y  the M agistrate acqu itting  th e accused  w h o  had  been  
charged w ith  an offen ce in breach  o f  B egu lation  17b (1) published in  the 
Governm ent G azette Extraordinary o f  M ay  16, 1944, or, in  the alternative, 
w ith  an offen ce in  breach  o f  R egu lation  17b (2) ibidem.

I n  order to  establish  either o f  these charges, the Crow n had to  prove 
th at th e accu sed  did possess th e petroleum  in respect o f  w hich  the charges 
w ere la id , and also th at that petroleu m  w as Service petroleum .

There is am ple ev id en ce  establishing th e possession  by  the accused 
o f th is p etroleu m  and th at fa c t  w as n ot seriously d isputed  on the hearing 
o f  the appeal. T h e  qu estion  in regard to  w hich  there w as m u ch  dis­
cussion  w as the qu estion  w hether there w as sufficient evidence to  establish 
th at the petro leu m  w as Service  p etroleu m . A  d ocum ent P  3  w as read 
in-, ev iden ce b y  th e officer con du ctin g  the prosecution , w ithout any 
ob jection  being  m ade to  its recep tion  by  the pleader for th e accused . 
This d ocu m en t w as signed by  the G overnm ent A n alyst w ho declared that 
the sam ple o f  p etro leu m , taken from  the can  w hich  w as found in th e  
accused  m a n ’s possession  w as Service  petroleum .

A t  the con clu sion  o f the case for the prosecution , the M agistrate 
ca lled  upon  the accused  for  h is defen ce . H is  pleader stated that he 
"  does n ot ca ll the d e fen ce  ” . T h e n ext th ing on  the record is the order 
o f  th e  M agistrate acqu ittin g  the accu sed  on  the ground that “  there is 
n o . ev iden ce to  sh ow  th at a co p y  o f the A n a ly s t ’s R ep ort had been  served 
on  the accused  as-requ ired  by  the regulations ” . H e , therefore, declined 
to  act on  th e  declaration  in  th e d ocu m en t P  3. W ith ou t that docu m en t, 
there w as n o ev id en ce  on  th e record  to  establish that the petroleum  w as 
Service  p etroleu m . T h e  r e g u la t io n '  w hich  the M agistrate appears to
h ave  had  in m ind  is 17b (3) w hich  enacts that—

“  any p etro leu m - sp irit contain ing  the com pou nds specified  in 
paragraph (1) o f  th is regu lation  shall be  deem ed  to  be  S erv ice  
petroleum  ” .

T h e com p ou n d s m en tion ed  in  paragraph (1) are “  benzene-azo-a lpha- 
naphthylam ine ”  or “  ben zen e-azo-orth o-cresol, or any m ixture o f  th ose  
com p ou n d s . S ection  17b (3) also provides th at “  a certificate  o f  th e  
G overnm ent A n alyst certify ing  th at any sam ple o f  petroleum  spirit 
sp ecified  in  th e certificate  con ta in s th e com p ou n d s aforesaid shall, su b ject 
as hereinafter provided , be  sufficient ev iden ce o f  th e fa cts  therein  stated, 
p rovided  th at before  su ch  a certificate  is tendered as ev idence in any 
proceed ings a  cop y  th ereof shall, n ot less than seven  days before  th e
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hearing, b e  served  on  th e  accu sed , an d  n o  su ch  certifica te  shall b e  ad m itted  
in  ev id en ce , i f  th e  accu sed , n o t la ter  th an  th ree days before  th e  h earing
.................... g ive  to  th e  p rosecu tion  n o tice  requ iring th e  a tten d an ce  o f  th e
G overnm ent A n alyst

I n  v iew  o f  th is provision  and o f  th e M ag istra te ’s order o f  a cqu itta l, 
it  m a y  be presu m ed  alth ough  th ere is n o  n ote  on  th e record  to  sh ow  it , 
th at a subm ission  w as m a d e  to  th e  M agistrate  to  th e  e ffect th a t it  w as 
in cu m b en t on  th e prosecu tion  to  establish  in  every  case , as a con d ition  
p reced en t to  th e prod u ction  o f  th e certifica te  th at a co p y  o f  it h ad  been  
served  on  th e accused  in  th e m ann er in d icated  in  th e  p rov iso  ju s t  re ­
ferred to . I t  m a y  a lso  be presu m ed  th at th e M agistrate  a ccep ted  th a t 
as a valid  su bm ission  an d , fo r  th a t reason , a cqu itted  th e accused .

I  ca n n ot agree w ith  th e  v iew  taken  b y  th e M agistrate . I t  w ill b e  
observed  th at th e p roviso  says th at “  be fore  such  certifica te  is
ten d ered .....................a copy  th ereof shall be served  n o t less than  seven
days before  ” , &c. and not th at “  b e fore  such  certifica te  is tendered
.................... a co p y  th ereo f shall be show n to have been  served  ” ,  Ac. I n
regard to  th e  actu al requ irem en t o f  th e prov iso , th e  C ou rt m a y  u n d er 
seotion  114 o f  th e E v id en ce  O rdinance p resu m e, in a ccord a n ce  w ith  th e  
p rin cip le  “  om n ia  praesum un tu r rite  esse acta  ”  th at it had  been  com p lied  
w ith , particu larly  becau se  n o ob je ct ion  fo r  n on -com p lia n ce  w ith  th is 
requ irem ent w as taken at th e tim e th e d ocu m en t w as p rod u ced  and  
ad m itted . T h e  cases relied  on  b y  M r. C h itty , n am ely , B a it v . M attinson 1, 
Smart & Son v. W atts 3, D ixon  v. W ells  3 are easily  d istin gu ish ab le  from  
th is case for , in  th ose  cases, there w as ad m itted ly , a n on -com p lia n ce  
w ith  a p erem p tory  requ irem ent under th e F o o d  and D ru gs A c t  o f  1S75, 

'w h erea s , in  th is case, th ere is n o t one w ord  on  th e record  to  say or- toi 
suggest th a t a co p y  o f  th e  certifica te  had  n o t b een  served  on  'th e  accused.- 
In  the absen ce o f  su ch  an ob je ct io n , th e  p resu m p tion  o f  regu larity  o f  
procedure applies for , as I  h ave  already observed , it  has n ot b een  m a d e  
in cu m b en t on  the p rosecu tion  to  p rove , in  ev ery  case , th a t a c o p y  h a d  
b een  served  o n  th e  accu sed , as a con d ition  p reced en t to  th e  p rod u ction  

■of the certifica te . A  p rovision  su ch  as th is is n ot in ten ded  to  be u sed  
as som e sort o f  secret w eapon  w ith  w h ich  to  surprise a p rosecu tion  a fte r  
it  had  closed  its case h aving read  in ev id en ce  th e A n a ly s t ’ s c e rt ifica te  
w ith ou t any ob je ct ion  to  its  recep tion . I t  is d isappoin tin g  to  fin d  th a t 
th e M agistrate  to lera ted  th e  a ttem p t. I t  w as, obv iou sly , h is  d u ty , ’ i f  
h e  th ou gh t th is w as a case in  w h ich  it w as fit  and p rop er  for  th e  a ccu sed  
to  h ave  an  op p ortu n ity  o f  exam in in g  th e A n a lyst to  g ive  h im  an  op p or­
tu n ity  to  d o  so. H e  certa in ly  h ad  th at pow er a t least under section  4 0 6  
o f  th e C rim inal P roced u re  C ode .

I  se t aside th e  order o f  a cqu itta l. T h e  gu ilt o f  th e a ccu sed  ’ h a ?  
been  estab lished  bey on d  reason able  d ou bt. I  c o n v ic t  h im  u n d er  
th e  a lternative charge an d  sen ten ce  h im  to  tw o  m o n th s ’ r ig orou s  
im prison m en t.

Appeal allowed. 
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