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1937 Present: Moseley J. and Fernando A.J. 

D I A S v. D E SILVA. 

189—D. C. Galle, 34,124. 

Merger—Action on mortgage bond—Assignment of bond to son of mortgagor 
—Re-assignment to mortgagee—Merger of creditor and debtor—Rome it-
Dutch latu. 

The principle of the Roman-Dutch law that a debt is extinguished 
when the title of the creditor and debtor becomes united in the same 
person by operation of law does not apply in Ceylon. 

P P E A L from a judgment of the District Judge of Galle. 

N. E. Weerasooria (w i th h im H. A. Wijemanne), for second defendant, 
appel lant . 

H. V. Perera, K.C. (w i th h im E. B. Wikramanayake), for plaintiff, 
respondent. 

June 10, 1937. FERNANDO A-J-— 

T h e plaintiff inst i tuted th i s action to recover the s u m of Rs. 3,500 as 
principal, and Rs. 3,500 as interest due on mortgage bond dated July , 
1925, executed by Louis A p p u w h o died on December 15, 1926, leaving 
t w o chi ldren Charles S i lva and Mai Nona. Charles S i lva himself died 
l eav ing a chi ld Ariyapola for w h o m Henry Dias the administrator of the 
es ta te of Charles S i lva had been appointed guardian ad litem. The 
plaintiff inst i tuted this action against the administrator of Charles Si lva's 
estate, and the guardian ad litem of Ariyapola to recoverC the amount d u e 
on the mortgage bond." 

It w o u l d appear that in 1931, the plaintiff assigned the bond to the 
said Charles Si lva, and Charles S i lva re-assigned the bond to the plaintiff 
on October 7, 1934. 

Counsel for the appel lant contended that the administrator of Charles 
Si lva's estate had not been properly appointed, inasmuch as the proper 
s tamp on the va l u e of the mortgaged.property had not been affixed to the 
let ters of administration. N o doubt w h e r e a person is appointed adminis­
trator of the es ta te of the debtor o n a mortgage bond mere ly for the 
purpose of recover ing the m o n e y due on the mortgage bond, it has been 
he ld that duty should be paid on the va lue of the mortgage action, but 
at the same t i m e w h e r e a person is administrator of the estate of another, 
t h e s tamp duty w o u l d be governed by the va l ue of the estate s s adminis ­
tered, and if it is found that the immovable property belonging to the 
es tate is subject to a mortgage , then the amount of the mortgage debt is 
set off against the va lu e of the estate, and the s tamp duty is payable, 
according to the net t va lu e of the estate. In such cases the quest ion 
w h e t h e r s tamp duty had been properly paid or not w o u l d depend not 
on the va lue of the mortgaged property, or on the va lue of the mortgage , 
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but on the ne t t v a l u e of the estate . I do not think, therefore, that there 
is m u c h substance in the content ion w i t h regard to t h e s tamp d u t y o n 
the let ters of administrat ion. 

I t w a s also argued that t h e mortgage bond w a s of n o effect because 
Charles S i lva w a s at o n e t i m e the debtor as w e l l as the ass ignee of t h e 
m o r t g a g e bond. T h e argument i s that on Louis Appu's death, h i s he ir s 
w e r e h i s two chi ldren Charles S i lva and Mai Nona, and w h e n in 1931, 
the plaintiff ass igned the bond to Charles S i lva , Charles S i lva b e c a m e t h e 
creditor as w e l l as the debtor on that bond. It is no doubt c lear that 
w h e r e the same person is debtor and creditor, the debt ceases to ex i s t by 
the principle of l a w termed Merger or Confusio, but this principle w i l l 
on ly apply in a case w h e r e the creditor does b e c o m e the debtor by opera­
t ion of law. Under the old Roman-Dutch l a w the he ir of a deceased 
person succeeded to his assets and to h i s l iabi l i t ies , but that does not 
app ly u n d e r our law. A s Wal ter Pere ira s tates in the Laws of Ceylon 
(2nd ed.), p. 460, " b y the Charter of 1833, Distr ict Courts in C e y l o n 
w e r e g iven the power to appoint administrators to the es tates of deceased 
persons and to grant probates of Wi l l s to executors named therein, and 
it has been held by this Court that it w a s impl ied by the Charter that the 
who le of the Engl ish l a w as to executors and adminis trators w a s to be 
observed in Ceylon. The te s tamentary heir under the R o m a n - D u t c h 
law has thus been co mp le t e ly superseded by t h e e x e c u t o r or adminis ­
trator ' cum testamento annexo' under the Engl i sh law, the result 
being that the application of t h e t erm ' h e i r ' to any person tak ing under 
a wi l l w o u l d be mis leading. Whi l e under the old s tate of th ings , those 
w h o took under w i l l s w e r e the heir or heirs and legatees , there is no such 
dist inct ion to be "observed n o w , and all w h o take under w i l l s w o u l d n o w 
•properly fall under the des ignat ion of ' d e v i s e e s ' . S o m e of the practical 
consequences of th i s supersess ion are as fo l l ows : — N o devisee , un iversa l 
or otherwise , under a w i l l incurs, by accept ing the devise , l iabi l i ty to pay 
the debts of the testator, and the processes k n o w n as the A c t of Del ibera­
t ion and Benefit of Inventory referred to above h a v e thus become un­
necessary. 

W h e n the heir adiated the inher i tance ", h e says at page 460, " he w a s 
c lothed w i t h the w h o l e legal persona of the deceased. H e possessed his 
proper ty and b e c a m e l iab le for h i s debt s and obl igat ions t o t h e e x t e n t 
of e v e n beyond the va lu e of the estate . T h e t e s tamentary he ir w a s 
a l lowed certain safeguards against personal loss. T h e first of these w a s 
t ermed the Ac t of Del iberat ion, and t h e second, Let ters of Benefit of 
Inventory w h i c h secured for h i m comple te i m m u n i t y from all l iabi l i ty 
beyond the va lue of the actual assets of the estate." 

Dea l ing w i t h the quest ion of Merger or Confusio, N a t h a n in Common 
Law of South Africa, vol. II., a t p. 652, s ta tes that m e r g e r w h e r e 
one person inherits from another, takes p lace in all t h e foregoing cases 
o n l y w h e r e one has not obtained the benefit of inventory , that is, w h e r e 
o n e is a universal successor w i thout the benefit of inventory . H e w h o is 
he ir pure and s imple according to the R o m a n - D u t c h l a w acquires al l 
r ights and l iabi l i t ies of the deceased and, in case of success ion t o h i s 
creditor or debtor, is understood as p a y i n g h imse l f or as rece iv ing p a y m e n t 
for himself , but the benefit of inventory abso lves o n e f rom l iab i l i ty for 
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all the l iabilities of the estate, and makes one l iable only to the amount 
inventorised. Persons w h o adiate and accept benefits under a w i l l 
w i thout obtaining the benefit of inventory w i l l fall under the rules as t o 
merger wh ich have been stated above. It wou ld fol low, therefore, that 
in Ceylon w h e r e the benefit of inventory is no longer necessary and w h e r e 
even a testamentary heir does not become liable for all the debts of t h e 
deceased, the principle of merger w i l l h a v e no application. 

1 see no reason, therefore, to interfere w i t h the finding of the learned 
District Judge w h o held in favour of the plaintiff and entered judgment 
for the plaintiff as prayed for w i t h costs. That order is affirmed and 
this appeal is dismissed w i t h costs. 

MOSELEY J.—I agree. 

Appeal dismissed. 


