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1948 P resen t: SoeztBz A .C .J . ,  Keuneman S .P .J .  and W ijeyewaidene J .

I n  t h e  M a t t e s  o f  a  R u l e  is s u e q  u n d e r  S e c t io n  47 
o f  t h e  C o u r t s  O r d in a n c e  o n  P .  B a o u p a t h y ,

A d v o c a t e .

Contempt of Court—Pottage in petition of appeal—Calculated to bring Judge 
into contempt or lower hie authority—Inadequate apology by reepondent.
B ole was issued under section 47 of the Courts Ordinance on the 

respondent, an Advocate, in respect o f a certain passage appearing in 
a petition of appeal addressed to the Court o f Criminal Appeal, which 
he had drafted and presented for signature to the prisoners concerned.

The passage w aB  in the following terms: —

“  H is Lordship suggested to witnesses for the prosecution answers 
which enabled them to shape the evidence in a manner which made 
the case for the prosecution more convincing than on the evidence 
as it otherwise stood " .

In  his affidavit the party noticed averred that he had po intention to 
convey a sinister or derogatory meaning, maintained that the words 
used did not amount to a contempt o f Court and added that in view of 
the fact that the Buie issued showed that it appeared to the Supreme 
Court that the statement in the petition of appeal was an unwarranted 
and offensive statement made in disrespect o f the authority of the Court, 
he humbly expressed his regret for having made the statement.

There was nothing in the record to support or even to suggest that the 
learned trial Judge acted in the manner imputed to him.

Held, (i) that, even if it were true that the respondent had no intention 
to convey a sinister meaning, tha Court had to interpret the meaning 
o f  the language used, and in doing so to consider how it would be under­
stood by the majority of those who read i t ; a petition of appeal would
pass through many hands, viz., the persons who prepare and type it,
officials at the jail, officials o f the Supreme Court Begistry, and others 
who have access to it.

(ii) that to the ordinary man the passage in question would convey a 
meaning so sinister, or at the least so derogatory, that it would bring the 
Judge into contempt or lower his authority.

Held, further, that the expression o f regret contained in the respondent's 
affidavit was not a sufficient or satisfactory apology nor could it be 
taken into consideration in mitigation o f sentence.

T H I S  w as a R u le  issued on  th e  respon den t, an  A d v oca te , to  show  
cause w h y  he sh ou ld  n o t b e  c o m m itte d  fo r  co n te m p t in resp ect o f  a

certa in  passage in  a p etition  o f  ap pea l w h ich  he h ad  drafted . T h e fa cts
are set ou t in  the h ead -n ote .

H . V. Perera, K .C . (w ith  h im  N. E . W eerasooria, K .C ., E . B . W ikrem a- 
'nayake, H . W . Thambiah, A . H . C. de Silva, G. E . Chitty, and  i f .  W . 
Jayawardene), fo r  party  n o ticed .— T h e  p assage in  th e p etition  o f  ap pea l to 
w h ich  ex cep tion  has been  taken  is fa irly  cap a b le  o f  a n  in n ocen t in ter­
pretation . T h e  w ord  “  su ggested  ”  has n o  sin ister m ean ing . I t  on ly  
im plies th at leading qu estion s w ere p u t  to  the w itn ess— section  141 o f  the 
E v id e n ce  O rdinance. T h e  J u d g e  w as in deed  en titled  to  d o  th is under 
section  165 o f  th e  E v id e n ce  O rdinance. T h e  w ord  “  en ab led  ”  Show s
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that the Judge d id  n ot in tend the con sequ ences. T h e  m ere fa c t that th e 
Statem ent w as capable  o f  a sinister m eaning w ould  n ot be  sufficient 
to  m ake it  a con tem p t. I t  d id  h o t  bring  th e  authority  o f  th e  C ourt in to  
ridicule. T he party n oticed  h ad  m ade th e  statem ent in  th e petition  o f  
appeal on ly  because h e fe lt  it h is du ty  b y  his c lien t to  do so. A n  A d v oca te  
expects a generous interpretation  o f  a statem en t m ade in  the course o f  hia 
professional du ty . See M orogese A yer v . Cathergamer >.

C. Nagalingam, Acting A ttorney-G eneral (w ith  h im  H . A. W ijem anne, 
G.C .) as amicus curiae.— -The on ly  question  is w hether th e passage as a 
w hole  im puted  som eth ing to  the Ju dge w hich  w as im proper. I t  is 
subm itted  th at th e  passage did im p u te  to  the Judge som ething o f  unfair­
ness to  the accu sed . N o unqualified apology  is m ade even  now . On th e  
face  o f  it th e con tem p t is a serious one, and the party noticed  is clearly  
liable.

Cttr. adv. vult.
Ju ly  28, 1945. R eu n em an  S .P .J .—

T he R u le  in th is case w as issued in respect o f  a statem ent con ta in ed 'in  
a petition  o f  appeal to  th e C ourt o f  C rim inal A pp eal in  connection  w ith  
A ppeals 13 and 14 o f  1945 an d-A p plication s 20 and 21 o f  1945, S. C. N o. 4—  
M . C ., K ayts N o. 5640. T he passage is as fo llow s : —

“  H is  L ord sh ip  suggested to  w itnesses for the prosecution  answ ers 
w hich  enabled th em  to  shape the ev iden ce in a m anner w hich  m ade th e 
case for the prosecution  m ore  con vin cin g  than on  the ev iden ce as it 
otherw ise stood  ” . ‘ '

I t  is ad m itted  that the party  • n oticed  drafted  the petitions o f  appeal 
in cluding  th is sen ten ce, and presented  theih  for signature to  the prisoners 
concern ed  in  the jail.

T he nature o f  th e con tem p t alleged has been  described as “  scandalising 
a C ourt or Ju dge ” . T h is w ould  consist o f  “  any act done or w riting 
published  ca lcu lated  to  bring a C ourt or a Ju dge o f the Court in to  con tem p t, 
or to  low er h is authority  ” . (R eg. v . Gray) 2. I t  has been  w ell established 
that- in C ey lon  th is species o f  con tem p t is punishable. T h e next question  
th at arises relates to  the in terpretation  o f  the passage. In  spite o f th e 
subtle argum ents ad vanced  b y  M r. - H . V . Perera I  am  satisfied that 
to  th e ordinary m an  the passage in question  w ould  con vey  a m eaning 
so sinister, or  at the least so derogatory, that it w ou ld  bring the Ju d ge  
in to  con tem p t or low er his authority .

In  his affidavit th e; party  n oticed  has averred that he had no intention 
to  con v ey  a sinister or derogatory  m eaning. T hat, how ever, even  i f  
true,' does not con clu d e  th e m atter. A s W o o d  R en ton  C .J . said in the 
m atter  o f  Armand de, Souza  (18 N .L .R . 33) “  it is by  n o  m eans exhaustive 
o f  th e situation. T h e C ourt has itself to  interpret the m eaning o f .the 
language used, and in  'doing  so  to  consida-  h ow  it w ill b e  understood
b y  th e m a jority  o f  th ose  w h om  it  rea ch ed ....................  I t  is c lear that th e
readers o f  such  an article as th is w ou ld  n ot stop  to  su b ject it  to  a m inute 
analysis w h ich  it has received  a t  the B a r, or to  consider how  far th e 
character o f  the w arp o f  one fine o f  criticism  w as m odified  b y  w oo f o f  a' 
d ifferent texture. T h ey  w ould  read the article as such articles are read

1 2 Lorenz 44. (1900) 2 Q. B. 36.
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every  day  by  ordinary p eop le , w h o  h ave  n o tim e , even  w here th ey  have 
the cap a city , to  carry  o u t su ch  a  p o licy  o f  ba lan cin g, and  w h o  w o u ld .b e . 
gu id ed  in the lon g  run b y  the general im pression  w h ich  the article  le ft  on  
their m ind  (S e e  a lso  HulugaUe's C ase, 39 N .L .R .  29 4 .) -T h is  w as 
w ritten  in resp ect o f  an  article  p u b lish ed  in  a n ew spaper. B u t  even  a 
petition  o f  appeal o f  th e  k ind  w e are dea lin g  w ith  passes through  m any 
h an ds, v iz ., the persons w h o  prepare and ty p e  it, officials at th e ja il, 
o ffic ia ls o f  the Su prem e C ou rt R eg istry , an d  oth ers w ho have access to  it.

In  m y  op in ion  th e party  n oticed  has fa iled  to sh ow  cau se  w h y  he shou ld  
n ot be  com m itted  for  con tem p t o f  C ourt. T h ere is n oth ing  iq  th e  record  
to  support or even  to  su ggest th at the learned trial Ju d ge  a cted  in  the 
m an n er im pu ted  to  h im , and as I  have already observed  th e w ords used 
are offensive.

T h e on ly  m atter that rem ains is w hat pu n ish m en t shou ld  be im p osed . 
O n  the fa ce  o f  it  the con tem p t is a serious con tem p t, b u t th e  suggestion  
con ta in ed  in it is o f  such  a ch aracter th at it is d ifficu lt to  understand 
how  it cou ld  have been  m a d e -b y  an A d v oca te  o f  th is C ourt. I t  is very  
likely  that -the party  noticed ’ d id  n ot in tend  to  con v ey  the fu ll m eaning 
w hich  the w ords w ou ld  ordinarily  bear. W h a t is d ifficu lt to  understand 
is how  the party n oticed  can  contin u e  to  h old  th e  op in ion  th at these w ords 
are not and can n ot be offensive and derogatory  to  th e Ju d g e . T h a t is, 
h ow ever, th e effect o f  the affidavit tendered . T h e  party  n oticed  has 
m ain tained  that th e w ords used d id  n o t am ou n t to  a con tem p t, and  has 
ad d ed  that in v iew  o f  the fa c t that the R u le  issued show ed that it appeared 
to this C ourt that the sta tem en t w as an unw arranted and  offensive 
statem en t m ade in  d isrespect o f the au th ority  o f  th e C ourt, he h u m bly  
expresses his regret for h aving m ade th e statem en t. T h is is n ot a su fficient 
or satisfactory  ap ology  nor can  it be taken in to consideration  in  m itigation  
o f  sentence.

In  a ll th e c ircu m stan ces , th e order o f th e C ourt is th at you , 
P . R a gu p ath y , A d v oca te , be  im prisoned  till the rising o f  the C ourt and 
that you  d o  pay  a fine o f  R s . 250 or suffer s im ple  im prison m en t for  one 
m onth  in d efa u lt o f  p aym en t.

Rule made absolute.
---------------- ♦ ----------------


